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The outgoing President right in the groove

as the World Conference closes in Nairobi
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From the EAiters,

Dear friends and colleagues,

Following the wonderful success of the 14th World Conference in Nairobi last year
(the 30™ anniversary of the founding of our Association) on Protecting the
Integrity of the Refugee and Migration Systems, addressed by both Kenya’s
President William Ruto and Chief Justice Martha Koome, huge thanks are due to

our immediate Past President, Justice Isaac Lenaola, who organised a conference Judith Gleeson .
and workshop which were rigorous and fascinating, but also lively and fun. Co-Editor
Precautions were taken for the safety of all those attending, and the conference proceeded safely.

The contributions from the Chapter Presidents below all speak in glowing terms about this conference,
the working sessions, and the collegiality between international colleagues which is the bedrock of our
Association. The Nairobi conference will be long remembered.

We welcome our new President, The Honourable Russel Zinn of the Federal Court of Canada, and have
every confidence that he will lead us well in these troubled times. Details of all those elected at the AGM
can be found at the end of this Newsletter. There is a real sense of renewal and of passing the torch to
younger colleagues, which is essential for the Association to thrive into the 21° century.

We congratulate the President of the Europe Chapter, Justice Catherine Koutsopoulou, who has been
appointed by the UN General Assembly as a part-time judge of the United Nations Dispute Tribunal
(UNDT), after a rigorous application process and stiff competition. Catherine is only the second Greek
judge to be appointed to the UN’s internal justice system, the previous appointee being Spyridon Flogaitis
in 2000. This good news was confirmed during our Nairobi conference, and we are all extremely proud
of Catherine. We wish her well in this exciting new role. Catherine’s report as President of the European
Chapter records that Korinna Wissels, an active member of the Chapter, has been appointed as a judge
of the European Court of Human Rights. We also congratulate Korinna on this important appointment.

The influence of the IARMJ continues to widen.

This edition contains two items of sad news, obituaries of our colleagues John Barnes and Juha Rautiainen,
whose contribution to the IARLJ and IARMJ over the years was substantial and will long outlast them.
Both had wide interests and were great fun to be around, at work or at play. Both John and Juha will be
very much missed.

| had the privilege of being a judicial colleague of John Barnes for a number of years, both as an
employment judge, and as a Vice-President of the UK Immigration and Asylum Tribunal. |found him kind,
wise and supportive of me as a younger colleague. He had a talent for lasting friendship. John will also
be remembered across the UK asylum and immigration jurisdiction for the introduction of the ‘Barnes
Day’, giving all our judges one day a month to catch up on late decisions or administrative tasks.

Our 15% World Conference will be held in 2027, but the regional Chapters will have their conferences in
the intervening years, and many other elements of the IARMJ's work continue between World
Conferences. The Management Board and Supervisory Council meet regularly, as do the four regional
Chapters, the Working Parties, and the new Editorial Board.




This Newsletter includes reports from our regional Chapters, and news of many events which will take
place this year around the world, including but not limited to the following:
e 14-16 June 2026: Europe Chapter Biennial Workshop in Berlin, “The Respect of Family and Private

Life of Unsettled Migrants” discussing recent case law, proportionality assessments, and the impact
of return policies on the protection of fundamental rights.

e 8-9 October 2026: Europe Chapter Conference in Paris, “Judging Asylum and Immigration in a New
Era: Between Policy and the Rule of Law”

e November 2026: Asia Pacific Chapter Conference (details to follow)
e December 2026: African Chapter Conference (details to follow)

These are difficult times for refugees and migrants, and for the legal framework in which applications are
considered. There is a cold wind blowing across the globe. Many countries are reviewing the length and
generosity of their support for asylum claimants, and the welcome given to migrants generally.

In the United States, approximately 100 immigration judges have been dismissed, or resigned, including
some IARMJ colleagues. The proposal to replace them with any attorney (civil or military) regarded as
gualified and approved by the Attorney General, on a temporary basis, seems counterintuitive.

In March 2026, the UK government changed its rules on asylum: only temporary leave will now be given,
to be reviewed every 30 months, with the possibility of removal to the country of origin if there is then
no risk of persecution. It follows the Danish decision to review refugee status every 2 years, and grant
for only 7 years. Additionally, draft legislation is to be put before the UK Parliament, increasing the
residence period needed for indefinite leave to remain from 5 to 10 years, and possibly 20 years for
refugees. There is a sense of the rules tightening, and a move away from granting indefinite leave to
refugees, to a process of continuing review. The UK proposes to move the first review of Home Office
decisions to in-house adjudicators, with only a single appellate Tribunal. It remains to be seen whether,
after Parliamentary oversight, these provisions will be enacted in the form now proposed.

The effect on migration and asylum of the new conflict between Israel, the US and Iran is as yet unknown.
In these difficult times, our international work and collegiality in the IARMJ are more important than ever.

Joditl Gleecsor

Co-Editor, IARMJ Newsletter
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THE PRESIDENT’S UPDATE

Greetings from Ottawa
Salutations d'Ottawa

Dear Colleagues,

This is my first communication to you since my election to this position
at our 14th World Conference in Nairobi.

| wish first to thank you for the support and encouragement | have

Justice Russel Zinn
received from many in the IARMJ. As | mentioned at the World President, IARM)J

Conference, this is not a position | can do alone. | sincerely seek the
support and input of all.

Secondly, | wish to acknowledge and thank again my predecessor, Justice Isaac Lenaola and his team for
the fantastic work they did in organizing and running the 14th World Conference in Nairobi. If there were
any glitches, they were unnoticeable to those us in attendance.

The program, “Protecting the Integrity of the Refugee and Migration Systems” was appropriate for the
times in which we live. The speakers were all carefully selected and each did an amazing job of preparing
their presentation and responding to the many questions asked during the formal part of the programme,
and afterwards in the less formal settings. Bravo Isaac!

As we move ahead, the Chapters are preparing for their own conferences in the coming months, and |
encourage all to attend as many as possible. More information will no doubt be provided by them in their
respective reports.

On the global front, it unfortunately remains that the refugee system and judges are under attack on
many fronts. We must be ever vigilant to maintain our independence and the viability of the refugee
protections offered in the Convention. As | write this, bombs are exploding in many parts of our world.
No doubt creating many more displaced persons. They are among the world’s most vulnerable, and often
look to the refugee protection regime as their hope for a future. We judges are its guardians and we must
remain vigilant.

It is never too soon to start thinking about the 2027 15th World Conference. | ask you each to consider
hosting it in your home country and proposing a theme for that event. Please send me emails with
suggestions to russel.zinn@gmail.com.

Again, | thank you for the trust you have placed in me and promise that | will do my best to meet your
expectations.

Ressel Zivm

President, IARMJ



mailto:russel.zinn@gmail.com

JUHA RAUTIAINEN

In Memoriam

Last year, IARMJ Europe lost several good, loyal friends. In our last newsletter, we honoured the late
Mathieu Hérondart from France. In this newsletter, we regret to announce the departures of Juha
Rautiainen from Finland and John Barnes from the United Kingdom.

Judge Juha Rautiainen (Helsinki, 20-8-1952 / 7-4-2025) was a longtime member of the IARMJ. He
participated in almost every European workshop and conference, contributing to the IARMJ's mission and
bringing it back to Finland.

Juha Rautiainen served as the presiding judge in a chamber of the Helsinki Administrative Court (Helsingin
hallinto-oikeus), where he was responsible for deciding asylum appeals as well as other administrative
cases before his retirement.

At his time, Juha was among the most experienced judges in the field of asylum in Finland. He stood out
as one of the first Finnish judges to forge international connections in this area, paving the way for his
younger colleagues to become involved in the IARMJ and European Union Agencies. Juha offered insight
into different judicial practices through study visits, such as to the Administrative Court of Estonia, and
through the IARMJ.

Juha was known for his friendly leadership. He prioritised the well-being of his co-workers long before it
became a more judicial point of concern. He organised events to promote team building, aiming for a
healthy balance between work and leisure. He arranged annual picnics for judges and referenda on
islands near Helsinki.




During our IARMJ events, Juha was never the first to go back to the hotel. Over the years, we discovered
how deeply he treasured his family and grandchild. His passion for the arts and nature was well known.
He regularly visited art exhibitions after workshops. According to his wife, he continued
camping/kayaking/canoeing on the islands near Helsinki after retirement and even planned more
excursions as his health began to decline.

Juha’s commitment to his profession, as well as his loyalty to his family and friends, distinguished him as
both an admirable judge and a person of integrity.

The European IARMJ members remember Juha as a fine listener but, when he spoke, all listened. We’'ll
miss his 'bear hugs'.

The Text which follows comes from a song from the Finnish interpretation of the musical of Peter
Pan: “Kauniin kuoleman maa” (The land of beautiful death):

En edessd kyynelten lahti, sen takana kauniin kuoleman maa.
Ja suurten surujen huvijahti, sinne kulkijan kerran kuljettaa.

Kukin Iéhted saa aikataulunsa mukaan, eikd myédhdsty kukaan, sillé kaunis on kauniin kuoleman
maa.

Ahead of me lies a sea of tears, behind it the land of the beautiful death.
The pursuit of great sorrows will carry the traveller there once.

Everyone departs according to their schedule, and no one is late, for beautiful is the land of
beautiful death.

Katelijme Declerch

(with thanks to Sampo Lof-Rezessy)




John Barnes

In Memoriam

John Barnes was a solicitor and immigration judge, pub owner, antiquities collector, an expert on 18th
and 19th century glass and long-time resident on the Maltese island of Gozo, in the Mediterranean. He
was an early and long-standing member of the IARL) (as it then was) and his contribution to our
Association was huge, and always generously given.

John died at his home in Gozo on March 4t 2025. His funeral took place at Xaghra Parish Church on April
26t 2025. His surviving sibling Michael watched the service on the internet from his home in Australia as
did other friends in the UK and abroad.

John was born in Romford to Fred Barnes MBE and Phyllis Barnes on the 13t March 1938. The eldest of
four, he was followed by sister Mary and twin brothers Peter and Michael.

Family life in Romford was very nearly ended by a German bomb—but for a quirk of fate. When the air
raid sirens sounded, the family would routinely go to the shelter in the neighbour’s garden. One night in
November 1940, John’s mother was in the bath when the sirens went off. Because it was too late to reach
the shelter, John and his parents crouched under the dining room table at the front of the house. There
was an almighty explosion: a parachute bomb had landed above the back garden blowing off the back of
theirs and the neighbouring houses. Those in the air raid shelter were killed while John’s family survived.

John won a scholarship to Brentwood School in 1949, joining West House and the arts stream. He excelled
academically and met fellow pupils who would become lifelong friends. Leaving school in 1955, he
became an active member of the Old Brentwoods Society, playing football (captaining the 5% Xl), golf and




squash — and enjoying post-match
festivities. He was a frequent and
popular after dinner speaker at
Society events and was elected
President of the Old Brentwoods
Society in 1990
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Soho restaurants, an interest which
was to last all of his life.
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A summer tour to Brittany on a
motorised pedal cycle involved John’s pub — The Plough, Navestock Heath

speaking good French and expanding his growing appreciation of food and wine. This passion continued
throughout his life, in England and in Gozo. Long lunches in restaurants where he knew the owners and
could bask in the sunshine were a feature of his life in Gozo. At home, experimental cooking techniques

and a bold approach to fare were his hallmarks. Cheeses were always ultra-ripe.

In 1955, John's solicitor father, Fred, wanted to open his own law firm, F Barnes & Son, with John joining
him. John qualified through spare time study, gaining a London University law degree. The practice grew
with John’s brother, Michael, joining too. In 1990, John took over from his father as senior partner.

Over time, John’s interest in wider areas of the law drew him towards the judiciary. Beginning as a part-
time Employment Tribunal Chairman, he took on a full-time role as an immigration appeals judge in the
London Tribunals, serving for over ten years. Some of his determinations still guide his colleagues as
precedents today.

After retirement, John travelled to Europe and to New Zealand as a lecturer to immigration professionals,
as well as working on the EASO guidance materials.

John was married three times: he married his first wife Barbara in 1960. They had three sons: Simon, the
eldest (sadly deceased), Jamie and Adrian. There are six grandchildren and one great grandchild. John
and Barbara regrettably separated in the 1980s.

Later, John met Chris, who shared his passion for food, travel, jazz and life on the island of Gozo.
Tragically, she died suddenly after a few short years. John’s close friends were incredibly supportive and
helped him to rediscover his zest for life after a very difficult time.

On holiday in Tunisia, John was fortunate to meet his third wife Frances. She visited The Plough,
Navestock Heath and, six months later, moved in. John and Frances married in 1992 and enjoyed 29 years
together until she passed away in 2021.

In the mid-1980s, John took his son Jamie for a pub lunch at The Plough — a beautiful spot in 20 acres of
meadow. Asthey were enjoying a beer and a prawn sandwich, he asked his son if he liked the pub. Having

1 The Brentwoods School obituary can be found here.



https://deref-gmx.com/mail/client/TDj6n3JD5Xk/dereferrer/?redirectUrl=https%3A%2F%2Fwww.oldbrentwoods.com%2Fnews%2Fobituaries%2F309%2F309-John-Barnes-OB-1949-

received an affirmative reply, John said: ‘That’s good. I've just bought it!” Father and son spent five years

living above the pub, joined for a couple of years by Chris’ son Stuart.

Cribbage proved a popular pastime. In later years in Gozo, they played every night when Jamie visited.

In 1970, the family had stayed with English friends in
Mgarr, on Gozo. John and Barbara fell under the spell
of the island. People and weather were warm and
welcoming. A year later, a property was purchased in
Ghajnsielem, overlooking the sea. John’s love affair
with Gozo continued for the rest of his life. On
retirement in 2006, John and Frances moved
permanently to a refurbished farmhouse in Xaghra.

John was instrumental in forming the Gozo branch of
the English Speaking Union. English and local
volunteers introduced schoolchildren to debating

classes, summer schools and speaking competitions.

SISO e S
Ramla beach, Gozo

Impressed by the children’s skills, John became committee chairman of the Gozo ESU, a role which lasted

until he died.

A self-taught pianist, John experienced great joy in tickling the ivories in his library. He was an avid

collector of antiquities, particularly 18" and 19t century glass. Such was his understanding of the subject

that glass experts would contact him occasionally for advice. Some 558 pages of a first draft of a book on

antique glass remains on his computer.

John would immerse himself in history and English literature. In recent months, he had been re-reading

the works of Charles Dickens in the order they were written, assessing the subtle changes in Dickens’

approach to his work.

The Barnes family have been lifelong Ipswich Town supporters, stemming from John’s father’s roots. TV

The Basilica of Ta’ Pinu, Gozo

and computer links enabled John and son
Adrian to watch each Town match and
share views on pre-match prospects and
post-match performances.

At his funeral, Jamie Barnes told
mourners that his father’s intellect had
remained sharp until the end.

“He was the most intelligent and learned
person | have ever met. He remained
youthful beyond his years and enjoyed
life to the full. He was generous to a fault
and always saw the good in people. In
John’s philosophy, the glass was always
half full, never half empty”.

Allan Mackey
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NEWS FROM THE CHAPTERS

In each issue, we report on developments and issues affecting the four chapters of the IARM)J

AFRICA CHAPTER

Dear colleagues,

The Africa Chapter ended 2025 on a high after the successful hosting of the
World Conference in Nairobi, in November 2025. That was a bumper
conference which enabled this Chapter to widen our network of partners,
especially in the continent, as well as to strengthen our collaboration with
our global membership in general. We were able to pull off the conference,

thanks to the generous support from the Kenya Judiciary. | mention this as

the funding globally remains precarious. Acting Chief Justice

. . . . . Dunstan Mlambo,
This year is yet another important one to us in Africa as we look forward to Africa Chapter President

hosting our biennial Regional Conference at the end of 2026. We have hit
the ground running and arrangements are on track towards a good conference. Final dates and venue
arrangements will be reported in the next Newsletter.

Regarding our Chapter capacity building initiatives, | can confirm that our English-Speaking Centre of
Excellence, in Cape, has continued to make strides. The programme for the year 2026, is progressing
well. We are also in the process of making arrangements with the Portuguese speaking Centre of
Excellence to engage and agree on future programmes between that Centre and the Chapter.

| can confirm that our sights remain set on establishing a firm footprint in French speaking Africa and
hopefully, this will be achieved. We now have Judge Mukete Tahle, from Cameroon, on the Executive
Council and we look forward to his assistance in firming up arrangements in that region.

Things have been somewhat quiet from the Courts, but we continue to watch the contestations in South
Africa, around the newly promulgated Refugees Act regulations. | reported previously that the
constitutional challenge to the Regulations was headed to the Constitutional Court. Indeed, that matter
was argued in that Court this month and the ruling has been reserved. This is the so-called “Good Cause”
challenge, being the topical issue raised in the new regulations.

The Constitutional Court also heard the sur place and repeat asylum seeker application matter, at the end
of last year. It was the first time that sur place featured on the roll of the Constitutional Court. What also
featured in that hearing was whether the Refugees Act made provision for a subsequent application after
a failed initial one. As it is known, subsequent applications in themselves are a controversial aspect. It
remains to be seen what the Court will say, as the ruling was also reserved and should become available
in the next month or so. It has also been quiet in the Courts of the continent, yet conflict in Sudan and in

Mlmbe DCJ

President, Africa Chapter

the DRC rages on.




11

AMERICAS CHAPTER

Dear friends and colleagues

Once again, | am pleased to report on the updates from the Americas
Chapter.

Although fewer members could attend in-person compared to the 13t
World Conference, the Americas Chapter featured prominently at the 14t

World IARMJ Conference in Nairobi, Kenya in 2025, and made a significant

Justice Shirzad Ahmed,
President
Americas Chapter

and outspoken contribution to the proceedings.

This commendable presence from our Chapter supported and recognised
the election of my colleague, Justice Russel Zinn of the Federal Court of Canada, as President of the IARMJ.
Justice Zinn has been an adamant supporter of the IARMJ for many years and set the course for the
Americas Chapter as its president before me. He is the first member from the Americas Chapter—and
the first Canadian—to be elected to this honourable position. On behalf of the Americas Chapter, | would
like to wholeheartedly congratulate my colleague for this achievement, and | am grateful that the IARM)
is in his experienced and capable hands.

Justice Zinn’s expertise and passion for immigration and refugee law shone through during his
presentation on the law of re-availment at the 14" World Conference. This recurring issue appears in
refugee law around the world, and his discussion, alongside Judge Julian Phillips, on this subject was
enlightening for conference participants.

The Americas Chapter was thrilled to contribute substantially to the 14" World Conference both in
presentations, and by engaging with global colleagues about key issues, both formally and informally. |
take this opportunity to extend my gratitude to all our Americas Chapter members who were able to
participate in this conference, whether it was in-person or virtually, in a presentation or through their
active listening and engaging questions.

One of our Americas Chapter associate members, Dr Hilary Evans Cameron from Toronto Metropolitan
University, provided an engaging workshop during the 14" World Conference on psychology and evidence
in the context of refugee status determinations. This workshop analyzed the nuances that often
accompany an interdisciplinary approach to refugee claims. The dialogue that Dr Cameron spurred from
jurists across borders enhanced the participants’ appreciation for a variety of approaches.

| was also grateful for the opportunity to make two presentations at the 14" World Conference: the first,
alongside Judge Joy Torres, concerned humanitarian and compassionate considerations in asylum claims,
a topic that is increasingly relevant in the Americas. | discussed Canadian case law’s requirement for an
empathetic approach in a review of the hardships individual applicants may face.

My second contribution related to an issue that is increasingly weighing on many jurists” minds: the rule
of law in the 21% century. | stressed that the rule of law—as opposed to the rule of one—is the bedrock
of any democratic society. In the context of refugee and immigration proceedings, | emphasized the
importance of substantive diversity for appreciating the variety of experiences that may come before an
adjudicator. | ended this presentation by calling on judicial officers to remain steadfast as they face
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adversity and provide unwavering commitment to the institutions and philosophies that underpin the
Rule of Law.

As part of these contributions from the Americas Chapter, | am including an article from Justice Angus
Grant of the Federal Court of Canada and his former judicial law clerk, Gabriele Liao-McPherson. Below,
| have included the first part of a two-part summary they have written regarding Canadian case law
interpreting article 1E of the Refugee Convention. | look forward to including the second part of their
summary in the next IARMJ newsletter. Their summary may be useful for international practitioners
looking to engage in a comparative analysis.

Our participation in the 14™ World Conference has benefited the Americas Chapter. Since the 14" World
Conference, and indeed in the months prior, the Americas Chapter has seen a welcome growth in its
membership, and | extend a warm welcome to its newest members. | would like to especially recognize
the growing membership from the Federal Court of Canada, and | hope to see many more contributions
to the IARMJ from across the Chapter.

Sbirgad Pbmed

President, Americas Chapter

The world no-longer has o
choice between force and law; if
cviligatiow iy to- survive; it must
choose the rule of law.

Dwight D Eisenhower
34th President of the United States

“Public Papers of the Presidents of the United States: Dwight D Eisenhower, 1958”, p363




13

ASIA PACIFIC CHAPTER

Bridging Worlds in Nairobi:
The Asia Pacific Chapter Shines
at the 14th IARMJ World Conference

Judge Maria J G (Joy)
Torres, President,
Asia Pacific Chapter

Dear friends and colleagues,

The 14th IARMJ World Conference, held in Nairobi last November 2025, served

as a powerful catalyst for unity within our Asia Pacific family. It marked our first major gathering since
the scenic Melbourne regional conference in 2024, providing a vital platform to address the theme:
“Protecting the Integrity of the Refugee and Migration Systems”. Throughout the event, regional speakers

shared their expertise, weaving together legal theory and the daily judicial realities of refugee
adjudication.

The Chapter’s participation began with a distinguished "prelude" at the Supreme Court of Kenya, where
senior IARMJ judges presided over the finals of its
Annual Moot Court Competition. Judge Maria
Josefina Torres of the Philippines represented the
Asia Pacific region. The academic exercise was
presided over by the Chief Justice of the Supreme
Court of Kenya, the Honourable Justice Martha
Koome, together with Supreme Court Justice
Isaac Lenaola (then President of the IARMJ) and
other international judges. This event set a high
standard of judicial rigor that carried forward into
the main conference sessions.

Leading the Conversation: Session Highlights
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During the Conference Proper, our Chapter
representatives led critical discussions on the evolving
landscape of asylum law.

Asylum v Humanitarian Considerations

Judge Torres (President of the IARMJ Asia Pacific Chapter)
delivered a presentation in Session 4. She advocated for a
more robust refugee protection regime particularly in
Southeast Asia and the ASEAN region. She detailed the
Philippines’ proactive stance, specifically highlighting the
landmark Rule on Facilitated Naturalization for Refugees
and Stateless Persons promulgated by the Supreme Court
of the Philippines. As the world’s first judiciary-led
initiative of its kind, this Rule streamlines paths to
citizenship as a durable solution, offering a "landscape of
resilience and hope" through direct access to justice.

The Art of Credibility

Judge Martin Treadwell (IARMJ Secretary and Chair of the

NZ Immigration and Protection Tribunal) drew on his extensive frontline experience to lead a breakout
discussion on “Making Credibility Findings”. His insights
underscored the critical need for nuanced evidence
appreciation in complex cases.

Climate-Related Displacement

Dr Tamara Wood (Kaldor Center, UNSW) amplified Oceania’s
voices by discussing how climate change exacerbates
displacement. Alongside Judicial Registrar Christine Cody, they
introduced the "Climate and Disasters: A Practical Toolkit”, a
practical resource designed specifically for decision makers.

The Digital Frontier

Judicial Registrar Cody (Federal Court of Australia) together
with Judge John Keith of the UK Upper Tribunal presented
emerging issues on the use of Al, specifically addressing its
vulnerabilities and opportunities in status determination
interviews. This significant topic was earlier presented and

gained momentum during the Asia-Pacific Chapter’s webinar series held on 20 October 2025.

Tribunal Member Louise Moor (NZ Immigration and Protection Tribunal) tackled the modern challenge of
social media evidence, offering strategies for authenticating digital sources in a rapidly changing
information landscape while protecting the integrity of the refugee and migration systems.

Migration and Security

Professor Yukari Ando (University of Toyama) provided an exhaustive research discourse on protection
claims and detention practices, bridging the gap between academic research and judicial practice.
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Judicial Wellbeing

Deputy Chair Debra Smallholme (NZ Immigration and
Protection Tribunal) presided over the workshop on the
IARMJ Well-being and Resilience Guidelines together with
Judge Melanie Plimmer of the United Kingdom.

Solidarity and Future Collaborations

The Philippine delegation, supported by Chief Justice
Alexander G Gesmundo and Associate Justice Ramon Paul
L Hernando of the Supreme Court of the Philippines ,
exemplified the power of a dedicated judicial body in
upholding international protection standards. We are also
proud to announce that Justice Hernando was voted into
the IARMJ Supervisory Council.

Beyond the formal workshops, our onsite Chapter meeting
felt like a warm reunion, strengthening the interpersonal

bonds that drive our future collaborations.
A Sincere Asante!

We extend our deepest gratitude to our hosts, the Supreme Court of Kenya, and the Organising
Committee led by Justice Isaac Lenaola. Their exceptional hospitality created an environment where legal
minds from across the globe could bridge nations through shared expertise and judicial wisdom.

Having travelled from the far reaches of Asia and the Pacific, we reciprocate the warm Karibu Kenya
greeting with a sincere and heartfelt Asante Kenya!

President, Asia Pacific
Chapter

.

The delegates to the visit to the Supreme Court of Kenya
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EUROPE CHAPTER

Dear friends and colleagues,

The Europe Chapter continues to organise workshops, conferences and
training events for judges working in asylum and migration law. Our aim is to
promote practical exchange, share recent case-law developments and address
new challenges in adjudication.

A key priority has been the organisation of judicial workshops addressing

practical legal questions arising in migration adjudication. Among these, the Judge Catherine

judicial workshop entitled “The Respect of Family and Private Life of Unsettled Koutsopoulou

Migrants” will take place in Berlin, at the European Academy, from 14 to 16 President,
Europe Chapter

June 2026. The workshop will bring together judges from across Europe to
discuss recent case law, proportionality assessments, and the impact of return policies on the protection
of fundamental rights. The European Academy Berlin has a limit of 40 participants, and places will be
allocated on a first-come, first-served basis.

Preparations are well advanced for the Europe Chapter’s flagship conference, “Judging Asylum and
Immigration in a New Era: Between Policy and the Rule of Law,” which will take place in Paris on 8-9
October 2026 at the Cour Nationale du Droit d’Asile in Montreuil and the Conseil d’Etat. The conference
will address key developments under the new EU Pact on Migration and Asylum, including border
procedures, judicial review, digitalisation and the impact of European case law on national adjudication.
The full programme will be published in the coming days, and registration will open shortly.

The Chapter has also expressed its support for a European judicial training proposal focusing on

digitalisation, access to justice and fundamental rights. Through a formal letter of support, it has indicated

its readiness to contribute in an advisory and dissemination capacity, subject to the project’s approval by
the European Commission (DG JUSTICE).

At the same time, discussions are underway regarding the
development of a major new project focusing on Artificial
Intelligence and judicial training, reflecting the growing
relevance of emerging technologies in migration
adjudication.  In addition, the Chapter continues its
participation in the ACUTE Advisory Group, contributing
judicial expertise to work relating to country of origin
information, expert evidence, and the use of new
technologies in asylum procedures.

We also warmly congratulate Corinna Wissels on her
election to the European Court of Human Rights. She has
been an outstanding and deeply committed member of the
Europe Chapter, contributing significantly to our work
through her expertise, integrity and dedication. We are

proud of her achievement and know that she will continue

Judge Corinna Wissels

to uphold the highest judicial standards in her new role.
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On a personal note, | again express my sincere gratitude to our Immediate Past President, Justice Lenaola,
for the outstanding conference in Nairobi. My appreciation also extends to his dedicated team for their
exceptional work and warm hospitality. The conference was truly remarkable, both in substance and in
spirit. For me personally, it will always hold a special place, as it coincided with an important professional
milestone. Nairobi will remain in my heart.

President, Europe Chapter

REMINISCENCES II

Setting up the Chapters and Early Training
Allan Mackey, IARL) Past President

Apart from being able to access dual citizenship | only came to the joys of migration, then refugee law
coincidently, in the late 1980s. This was after almost 14 years’ part-time study (LLB Auckland) and
practicing in Auckland and Sydney in general and commercial law. Recognising how little | knew about
business and finance, | did a full time MBA in Cranfield, UK. | then returned to NZ and spent the next 15
years in business management and consulting.

In 1988, | was appointed as the private sector representative, along with about 10 government
department officials, on a Ministerial review of New Zealand immigration law and policies. The several
months involved was a great introduction to all facets of migration: the economics, politics, law and
variety of policy options. A year later, a new government introduced completely new legislation (the
Immigration Amendment Act 1991) and set of policies. Appeal Authorities/Tribunals for appeals on
residence and removals decisions were included.

In 1991 | was appointed as the first, and for some years only, Residence Authority member. Within a few
weeks of that, | was also appointed to the Refugee Status Appeals Authority (RSAA), recently established
by Cabinet prerogative. Fortunately, there | had Rodger Haines KC and recently retired Judge Bryan
Nicholson as excellent mentors.

The appeal numbers for all three tribunals grew quickly and, when Judge Nicholson retired in 1994 due
to illness, | was made RSAA chair. All Authorities were faced with a need to grow in many facets,
membership, facilities, staffing plus training, building sound jurisprudence and a decision database.

| was also fortunate (coincidently, again) to meet Geoffrey Care in 1994 in Thanet House, London when
asked by fellow Kiwi Rick Towle, then with UNHCR London, to assist them at a training workshop they
were giving for adjudicators there. Geoffrey then explained the co-operation on asylum law issues that




18

they were trying to build up with judges in Europe and, soon after, he invited Rodger and me to the
London conference in 1995 and so began my interest in the IARLJ/MJ.

In 2001, | was appointed a Vice President, later Upper Tribunal Judge, in the UK. | became President of
the IARLI/MJ after Geoffrey in 2002. To assist with the role, | was usefully given extra leave days by my
Court, which was a great benefit. After | retired from the UKUT, | was reappointed as Chair of the RSAA
in New Zealand for 4 years, until 2011.

| have also enjoyed, over many years, part time academic work as a visiting Professor at the University of
Tokyo, from 2006-2019. This has tied in well with IARMJ Asia/Pacific development and workshops, in East
Asia.

Pre Chapter co-operation

Inspired by the London/Inner Temple conference in December 1995, a group of us from the Pacific Rim
countries (Mike Creppy, Paul Schutz (US), Rick Stainsby (Ca), Shun Chetty (Aus) and |) set up quarterly
conference calls to exchange jurisprudence and procedural practices. The calls continued for about 2 to
3 years, and occasionally we were joined by Geoffrey Care.

A highlight from this time was when several of us (Geoffrey, David Pearl (UK), Jacek Chlebny (Pol) and I)
were invited to the twenty fifth anniversary function for the United States immigration judges (somewhat
amusingly at Anaheim-Disneyland). Geoffrey and | were given a memorable side trip to the US/Mexico
(San Diego/Tijuana) border. Guards took us right up to the actual border at the Pacific coast. "The wall"
was made from 5- to 6-metre-high former landing decks of disassembled US WW?2 aircraft carriers. It
extended from well into the Pacific for a very long way across California. (Curiously, there was no mention
of this already substantial chunk of wall when Donald shouted "Build the wall" 20 years later. (Who needs
to check for facts?)

The IARLJ/IARMJ Training Manual and its early use - From the early conferences and our phone calls, a
major prospective role of the IARLJ in training for judges and appellate decision makers was planned. This
was supported by UNHCR. After the Ottawa Conference, a team lead by the late Rick Stainsby, at the
Canadian IRB, drafted our excellent IARL) Training Manual. At the time, | had just been asked by UNHCR
to run a training program for decision reviewers in the Philippines. A one-week course, using the new
manual, was set up by UNHCR Manila in late 1998. It was run by Professor Sharry Aiken (Queen’s
University, Ontario Ca.) who had been involved with the Manual preparation, and me. It proved very
satisfactory and the manual, with updates, quickly became widely used and /or adapted thereafter.

Another early use of it that | enjoyed very much was in Dar es Salaam, Tanzania in late 2001. Geoffrey
Care, Bonaventure Rutinwa and | ran the course for a delightful group of local trainers and so called
“barefoot judges”/paralegals, some of whom worked in the Lake Tanganyika UNHCR camps. There were
about 400-500,000 asylum seekers then, and still about 230,000 now.

Training for Trainers Workshop, Geneva, October 2000 - The manual was also a core part of the excellent
workshop for about 25/30 of us set up by UNHCR and run by Rick Stainsby and Rick Towle. It was a great
prelude to the Bern conference.

Of course, from then on, with the Manual and trained trainers available, regular pre-international
conference training workshops became a reality. | recall personally using it until a workshop at the Lake
Bled conference in 2011.




19

Berlin biennial Workshops - Another excellent development in the growth of the Association, which has
proved so stimulating and productive, has been the workshops held at the Europaische Akademie ,
Grunewald. This started from a chance discussion over morning tea in my office in Field House, London.
It was during an (EU arranged) exchange visit by some Berlin Administrative Court judges to our Court.
Judge Dirk Maresch and | were discussing the, then new, EU Asylum law, EU Directives, Procedures and
related training. He explained how their Academy workshops operated and were such an aid to their
training. We discussed how productive a possible European IARMJ workshop might be. Within a short
time, he came back positively and this led to our first workshop. Again, thanks to the wonderful work by
Dirk, Harald Doerig and many German and Europe Chapter friends they continue.

The Chapters. | was fortunately involved in the early stages of three of our four Chapters:

Aus/NZ- Asia/Pacific Chapter — With the growing interest in refugee law in Australia, New Zealand and
the Pacific courts, the establishment of a regional IARMJ chapter was warmly endorsed at a regional
conference in Auckland, in 2000. The NZ Chief Justice, several senior judges, along with many tribunal
members from Australia, NZ and Papua New Guinea attended. We established an executive, bank
accounts etc and started regular biennial Chapter conferences. There have since been conferences in a
variety of venues around Asia Pacific: Australia, NZ, South Korea, Manila and even at Tokyo University. It
was such a pleasure to attend the Melbourne Conference in November 2024, where the timely prime
topic was “Al”, and to see there some “Auckland originals” including Sue Zelinka and Martin Treadwell of
course.

Martin Treadwell, Professor Yasu Sato, Katelijne Declerck and Allan Mackey
on the steps of the Supreme Court, Tokyo, 2012

Americas Chapter 2004 - | recall the extremely efficient meeting in Washington DC where the Americas
Chapter was formalised. This was hosted by Lori Scialabba along with Mike Creppy (who is still with the
US BOIR), Jean Guy Fleury, Rick Stainsby and James Simeon (all Ca). Mexican and Latin American
representatives also attended. (Sadly, a year or so later US immigration judges were directed by the
George W Bush regime not to take up executive roles in the IARLJ/IARM).)

Europe Chapter - There have been many Europe regional meetings, since Geoffrey and others began them
in the mid-1990s. These expanded to include many EU projects (TAIEX, Justitia, EASO, EUAA etc), over
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the years. An informal management committee was set up in 2001. It worked closely with the IARLJ/MJ
secretariat so generously provided by the Dutch Court at Haarlem. Our work was endorsed in a meeting
with Cecilia Malstrom, the EU Commissioner for Home Affairs, in Gothenburg (her hometown). In 2022,
in Slovenia, a formal Constitution for the Europe Chapter was adopted, when it became required as part
of our training relationships with the EU / EASAA / CEAS.

Africa Chapter - As we all know the IARMJ developments in Africa have also been massive success and
really deserve to be covered fully in a future Newsletter by Isaac Lenaola and Ahmed Arbee.

Final word: May | conclude by saying, personally and collectively, we have been so SUPER fortunate to
have the wonderful Liesbeth van de Meeberg as Office manager to support us over the years!

Allin Mackey

Past President, IARLJ

WORKING PARTIES UPDATE

Dear colleagues,

IARMJ Working Parties Make Major Strides at the Nairobi World
Conference

Once again, the IARMJ Working Parties made important contributions to
the 14 Biennial IARMJ World Conference that was held in Nairobi, Kenya,
last November. In addition, to the individual Working Party Rapporteurs

and Associate Rapporteurs contributions to various plenary and Professor James C Simeon
concurrent panel sessions, and at their own Working Party session that  co-ordinator of the IARMJ
reported on their ongoing work on refugee and migration law issues, Inter-Conference Working

several Working Parties presented substantive reports. Parties

The Detention Working Party presented its detailed conference paper that is posted on the IARMJ website
here, under Working Parties. One of the strengths of this report is that it provides a detailed comparative
breakdown of the detention situation in the United Kingdom, USA, Canada, Australia, New Zealand, Japan,
Switzerland, Estonia, the Netherlands, and in the EU member states. It covers the topics of definition,
reasons for detention, average number of immigration detentions per day, average length of immigration
detention, places of detention, conditions in detention, access to remedy, alternatives to detention,
access to legal representation, and who is detained and who is not detained.

The Country-of-Origin Information, Expert Evidence, and Social Media Working Party has had its Judicial
Guidelines for the Analysis of Social Media Evidence in Refugee Protection and Migration Appeals
published on the IARMJ website. These guidelines offer eight factors that judges may wish to consider
when assessing social media evidence in their hearings. They include the following: Reliability; Selectivity;



https://www.iarmj.org/en/homepage/latest-news/625-14th-world-conference-conference-files
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Durability; Visibility; Deletability; State Enquiries; Accessibility; Preservation of evidence. These guidelines
are available here. The Country-of-Origin Information, Expert Evidence and Social Media Working Party
had an opportunity to present its guidelines at the Nairobi World Conference.

In addition, the Judicial Resilience and Well-Being Working Party has also had its guidelines, IARMJ Judicial
Well-Being and Resilience Guidelines, published on the IARMJ website, here. Five elements are outlined
in detail that include recommendations for how judicial well-being and resilience can be promoted and
advanced by refugee and migration tribunals and courts for its members and justices. These five elements
are accompanied by an extensive explanatory note that supports each of the five well-being and resilience
elements that are included in these guidelines.

Several other IARMJ Working Parties are working on their own guidelines that are at different stages of
development. These include the Climate, Migration, and Protection Pathways Working Party and the
Membership in a Particular Social Group Working Party. We look forward to the completion of these new
guidelines from these two IARMJ Working Parties.

IARMJ guidelines are produced to assist IARMJ members in their onerous responsibilities in deciding
refugee and migration and law cases. For other IARMJ guidelines that available see here.

Being a member of one of the IARMJ Working Parties is one of the tangible benefits of membership in our
professional judicial association. If you are interested in getting actively involved in one of our IARMJ
Working Parties, please contact the Rapporteur of the IARMJ Working Party that you are most interested
in. For the list of IARMJ Working Party Rapporteurs and their contact information, please see the end of
this Newsletter. More information can be found on the IARMJ website, here.

IN THE LIBRARY

A SELECTION OF IN-DEPTH REPORTS

Frontiers Of Plunder: Environmental Crime in Northern Mexico’s Logging and Mining Sector
Global Initiative Against Transnational Organised Crime, 23 January 2026

Transnational organised crime groups in Northern Mexico have established a strong foothold in the
timber extraction industry, with illegal logging in Chihuahua now worth as much as the legal trade.
Similar developments have been observed in the mining industry in Mexico’s Sonora state, with the
combination of weak regulation and state corruption leading to environmental devastation. This report
posits that the result is a complex dynamic where corruption, violence, and resource extraction are
creating lasting damage to both the environment and the local inhabitants.

Drug Trafficking Dynamics in Libya and across North Africa: Trends and Implications
United Nations Office on Drugs and Crime (UNODC), January 2026

This publication discusses Libya’s positioning as a crossroads for drug trafficking routes across North
Africa, the Middle East and the Mediterranean. In the past decade, Libya has seen a significant increase
in drug trafficking, manufacturing, and consumption. The UNODC frames Libya’s role in the drug market
within the context of its wider political and economic insecurity, and the impacts of organised crime.



http://www.iarmj.org/en/publications/iarmj-publications
https://www.iarmj.org/images/IARMJ_Judicial_Well-Being_and_Resilience_Guidelines_Sections-F.pdf
https://www.iarmj.org/en/working-parties/list-of-working-parties
https://www.iarmj.org/en/working-parties/list-of-working-parties
https://globalinitiative.net/wp-content/uploads/2026/01/GI-TOC-Frontiers-of-plunder-Environmental-crime-in-northern-Mexicos-logging-and-mining-sectors-January-2026.pdf
https://www.unodc.org/documents/data-and-analysis/Libya/Libya_regional_dynamics_report_2026.pdf
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The M23 Offensive: Elusive Peace in the Great Lakes
International Crisis Group, 19 December 2025

Conflict between the Rwandan-backed insurgent group ‘Mouvement Du 23 Mars’ (M23) and the
Congolese army has driven millions from their homes and left tens of thousands dead in the Democratic
Republic of Congo since fighting reignited in 2021. Despite peace deals brokered in Washington and
Doha, M23 and the Rwandan military have continued taking territory through force. International Crisis
Group examines the latest developments in the conflict and the possibility of a lasting ceasefire.

Utilising Al and Emerging Technologies in Humanitarian Operations — responding to Forced
Displacement from a Human Rights Perspective
GS Gilbert - United Nations High Commissioner for Refugees (UNHCR), 10 December 2025

Humanitarian actors are reportedly facing the impacts of technological advancements on their work at a
greater rate today than anything experienced previously. This report, as part of the UNHCR'’s ‘Legal and
Protection Policy Research Series’ examines the use of Al in responding to humanitarian crises. It looks

at how humanitarian actors must balance the benefits of Al against the potential consequences around
algorithmic biases and data protection.

ARTICLES OF INTEREST IN THE MEDIA

A selection of media reports which you may have missed over the past couple of months

Global operation safeguards 4,400 potential trafficking victims, detects 13,000 irregular migrants
INTERPOL, 26 January 2026

A November 2025 Interpol-coordinated operation across 119 countries saw 3,744 suspects arrested and
the protection of 4,414 potential trafficking victims. Major findings from the operation include an
increase in forced labour and forced criminality, and changes in migration patterns in the Americas.

New ceasefire in Syria after Kurdish-led forces pull out of camp for IS families
BBC, 21 January 2026

In late January the Kurdish-led Syrian Democratic Forces (SDF) announced a withdrawal from the Al-Hol
refugee camp, which houses thousands allegedly linked to Islamic State (IS). The SDF cited
"international indifference" toward the IS and the need to redeploy to other cities along the northern
border. Soon after, the Syrian government announced a ceasefire between the two parties, promising
not to enter any Kurdish areas or commit violence unless provoked.

Thousands of workers flee Cambodia scam centres, officials say
The Guardian, 21 January 2026

Thousands of people, including suspected victims of human trafficking, escaped or were released from
scam centres across Cambodia in mid-January. It is currently unclear what role the Cambodian
government, repeatedly accused of being complicit in the scam industry, is playing to support those
released. However, Amnesty International has raised concerns due to the limited support and resources
available, with victims often being trafficked to a secondary centre once an operation is shut down.

Ethiopian women and safety: why some switch their ethnic identity when they start working
The Conversation, 19 January 2026

A recent study by the University of Southampton found that employed women in Ethiopia commonly
change their self-reported ethnicity for personal safety. Approximately 8% of the sampled women



https://www.crisisgroup.org/sites/default/files/2025-12/320-m23-offensive-great-lakes_1.pdf
https://www.refworld.org/reference/lpprs/unhcr/2025/151240
https://www.refworld.org/reference/lpprs/unhcr/2025/151240
https://www.interpol.int/en/News-and-Events/News/2026/Global-operation-safeguards-4-400-potential-trafficking-victims-detects-13-000-irregular-migrants
https://www.bbc.com/news/articles/c4g39w8k8zwo
https://www.theguardian.com/world/2026/jan/21/thousands-of-workers-flee-cambodia-scam-centres-officials-say
https://theconversation.com/ethiopian-women-and-safety-why-some-switch-their-ethnic-identity-when-they-start-working-271325
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chose to speak in the “correct” language or identify as part of the dominant ethnic group in public to
avoid raising issues when commuting through conflict-prone areas.

UN'’s top court opens landmark Myanmar Rohingya genocide case
Al Jazeera, 16 January 2026

Myanmar is currently under trial before the International Court of Justice (ICJ) for allegations of
genocide against the Rohingya. The case, filed by the Gambia in 2019, is the first genocide case at the
ICJ in over a decade and the first time where Rohingya victims of the alleged atrocities will testify before
an international court.

Bangladeshi Women, Girls, Minorities Face Rising Violence
Human Rights Watch, 14 January 2026

According to police data, gender-based violence in Bangladesh between January and June 2025
increased compared to the same period the year prior. In May 2025, government plans to improve
gender equality were protested by hardline religious groups over what they referred to as “anti-Islamic”
intentions. Human Rights Watch reports that, since the protests, women and girls have experienced
verbal, physical and virtual abuse which further prevents their ability to speak out.

Pakistan nears $1.5 billion deal to supply weapons, jets to Sudan, sources say
Reuters, 10 January 2026

Sources, including a former Pakistani Air Force official, say that Pakistan intends to make a USS$1.5 billion
deal with Sudan for military supplies, reportedly including ten light attack aircraft, more than 200
drones and advanced air defence, which would considerably increase Sudan’s air-based capabilities.

Nicaraguan authorities arrest dozens for reportedly supporting Maduro capture
The Guardian, 10 January 2026

Nicaraguan authorities have arrested at least 60 people for allegedly celebrating or expressing support
for the US capture of Venezuelan President Nicolas Maduro. Rights groups describe them as a series of
“arbitrary arrests” targeting those who deviate from President Daniel Ortega’s pro-Maduro stance.

Refugee Status becomes temporary in asylum shake-up
BBC News, 1 March 2026

Any asylum seeker given refugee status in the UK will only be offered temporary protection, Home
Secretary Shabana Mahmood has announced. The move represents one of the most significant changes
to the UK's asylum system for a generation and is likely to anger some on Labour's left wing. The
measures will come into force for adults and accompanied children claiming asylum from Monday 3 mc
2026 without a parliamentary vote as they simply change existing rules.

UK puts emergency brake on study visas for four countries’ nationals
The Guardian, 3 March 2026

Study visas for nationals from Afghanistan, Cameroon, Myanmar and Sudan have been halted, in
addition to work visas for Afghans. The home secretary claimed a growing number of people from these
countries were using legal migration routes as a back door to claim asylum in the UK.

Shabana Mahmood said: “Britain will always provide refuge to people fleeing war and persecution, but
our visa system must not be abused. That is why | am taking the unprecedented decision to refuse visas
for those nationals seeking to exploit our generosity. | will restore order and control to our borders.”

According to Home Office figures, 39% of the 100,000 people who claimed asylum in 2025 did so after
arriving in the UK through a legal migration route such as a study visa. Asylum applications by students



https://www.aljazeera.com/news/2026/1/12/un-top-court-set-to-open-myanmar-rohingya-genocide-case
https://www.hrw.org/news/2026/01/14/bangladeshi-women-girls-minorities-face-rising-violence
https://www.reuters.com/business/aerospace-defense/pakistan-nears-15-billion-deal-supply-weapons-jets-sudan-sources-say-2026-01-09/
https://www.theguardian.com/world/2026/jan/10/nicaraguan-authorities-arrests-dozens-for-reportedly-supporting-maduro-capture
https://www.theguardian.com/politics/home-office
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from Afghanistan, Cameroon, Myanmar and Sudan represented the most significant part of a rise
between 2021 and September 2025, the Home Office said.

Marking the 25th anniversary of the Charter of Fundamental rights
9-10 March 2026

In the context of a Judges’ Forum marking the 25" anniversary of the Charter of Fundamental Rights of
the European Union, there is a useful summary of fundamental cases at the Court of Justice, a video
discussion between the Presidents of the EU Court of Justice and the European Court of Human Rights,
and a piece on the EU Charter of Fundamental Rights, all of which are well worth reviewing.

Recent Case-Law of Interest from Around the World

ASIA PACIFIC

Singh v New Zealand Police

[2025] NZHC 2417

Sometimes, there is a tension between immigration law and criminal law. Most countries will have
processes for the deportation of criminal offenders who are not citizens. The system will likely require,
at some point, a balancing between the gravity of the offending and the humanitarian consequences of
deportation. There will be a hearing, and possibly an appeal, determined by a panel of experienced
decision-makers. There may well be a specialist tribunal.

And yet, there is a growing tendency in some jurisdictions for counsel, at sentencing, to submit that a
conviction will result in disproportionately harsh consequences because the non-citizen offender will face
the risk of deportation. A discharge without conviction is often sought.

In New Zealand, such submissions have become routine, following the Court of Appeal in Bolea v R [2023]
NZCA 39. By the time of Singh, the issue had reached the point that the High Court noted:

[46] In my view this case is finely balanced. As the appellant’s counsel submitted, in many
instances a person with no previous convictions and other mitigation including participation in
restorative justice and an offer of reparation would receive a discharge without conviction if
the consequences would be likely or inevitable deportation. That is so even for offending of
moderate seriousness, although there is no absolute rule and every case turns on an individual
assessment of proportionality.

On the one hand, criminal court judges are confronted with the issue that two people can face different
consequences for the same offending, simply because of immigration status. Why should the visa holder
face more onerous consequences than the next person (the citizen), who commits an identical offence?
There are two things to consider. First, the converse — discharging the non-citizen without conviction —
also leads to an inequitable outcome. A citizen would likely feel equally aggrieved at being convicted
while the non-citizen is not, for the same offence. Second, not offending is generally a condition of the
visa held. Any deportation liability is arguably the consequence of the breach of visa conditions, not the
conviction.



https://curia.europa.eu/site/jcms/p1_1000081380/en/marking-the-25th-anniversary-of-the-charter-of-fundamental-rights
https://www.justice.govt.nz/jdo_documents/workspace___SpacesStore_e066f70f_4018_4e96_80ae_bbb2877788b5.pdf
https://www.justice.govt.nz/jdo_documents/workspace___SpacesStore_f9fa3501_e33a_4f4c_ad80_e420d1e13b74.pdf
https://www.justice.govt.nz/jdo_documents/workspace___SpacesStore_f9fa3501_e33a_4f4c_ad80_e420d1e13b74.pdf
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The response of the New Zealand Parliament has been to legislate. The passing of the Immigration (Fiscal
Sustainability and System Integrity) Amendment Act 2025 in November 2025, has seen the trigger for
deportation liability change to read “A residence class visa holder is liable for deportation if they are
convicted or found guilty of, or plead guilty to, in New Zealand or elsewhere...”. So, it will no longer avail
the criminal defendant to plead for a discharge without conviction because a discharge without conviction
is necessarily premised upon a plea of guilty and that, alone, will suffice to ground deportation liability.
The issue for the criminal courts has, it appears, been settled.

AFRICA

N C N v Minister of Home Affairs and Others
(20309/2021) [2025] ZAGPPHC 1288 (15 December 2025)

The applicant came from the Democratic Republic of the Congo (DRC). On 12 December 2002, his truck
almost collided with a motorcade transporting President Joseph Kabila. The applicant was arrested and
beaten severely by the former President’s security guards. Later, he was placed in military detention, and
told that he would be tried for the offence of attempting to kill the Head of State, which carried the death
penalty. Fearing for his life, he realised that he had to flee. He bribed the guards to let him escape and
made his way to South Africa, arriving there on 1 January 2003.

Having applied for recognition as a refugee, the applicant was declined by the Department of Home Affairs
on 28 August 2006, though his account was believed. He appealed to the Refugee Appeals Board. The
appeal was heard on 24 January 2007 by a panel of one Board member. The member wrote a decision
which declined the appeal, principally because of regime change in the DRC.

It has subsequently been held by the High Court that, at the material time, the law required a panel of
three members to hear appeals and that panels of one, as was the Board’s practice, were ultra vires — see,
for example, Muyaya v Chairman: The Refugee Appeal Board 2016 JDR 0616 (GP) at paras [29] - [30].

However, the effect of the High Court’s ruling was never raised in this case because, for reasons which
have never been explained, the 2007 decision of the Board was never given to the applicant. It was not
until its release to the applicant’s attorney on 26 October 2020 that the applicant learned of the decision.

On appeal to the High Court, Stone AJ set aside the decision in accordance with Muyaya and other cases,
because it had been heard by a single Board member. That much could be expected. The judge went on
to find that the Court should substitute its own decision for that of the Refugee Appeals Authority (as the
former Board is now known), because, inter alia, it was satisfied that country information established that
the applicant remained at real risk. Costs were awarded against the respondents.

The case is of particular interest for the discussion, at [40]-[46], of the significance of the risk to the
applicant on the date that he left the DRC. Citing earlier authority, the Court held that:

“The decision of the [Board] ignored the fact that what mattered was whether the applicant had a
reasonable fear of persecution at the time he left the DRC, not whether he had such a fear at the
point of application or appeal.”



https://lawlibrary.org.za/akn/za-gp/judgment/zagpphc/2025/1288/eng@2025-12-15
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With respect, that finding would not hold in most jurisdictions, which require the claim to be assessed on
the conditions prevailing at the time of the decision. Peace breaking out before a claim is heard ought to
mean that the claim is declined because the claimant no longer has a well-founded fear of being
persecuted. Granted, the declaratory nature of refugee status means that a positive finding will mean
that the person was a refugee from the date they first became outside their country of nationality, but
that date is not, of itself, determinative of the claim. The point being made here should not detract from
the general soundness of the High Court’s decision, nor the justice it delivered.

EUROPE

Daraa (Asylum policy - Transfer of the asylum seeker to the Member State responsible for examining the
application for international protection - Judgment)

[2026] EUEC) C-458/24 (05 March 2026)

Italy had notified the other EU Member States at the end of 2022 that, provisionally and subject to
exceptions, it would no longer accept transfers of applicants for international protection under the Dublin
Il regulation?, refusing to take charge of any applicants for whom it is responsible3.

A German court asked the Court of Justice for a preliminary ruling about the consequences which such a
refusal may have in terms of the division of responsibility for examining applications for international
protection, established by the Dublin Il Regulation, and in particular whether, despite Italy’s refusal,
Germany could reject an asylum application made by a Syrian national as inadmissible and order his
removal to Italy on the ground that Italy was responsible for examining that application.

The Court held that the Member State designated as responsible under the criteria laid down in the Dublin
Il Regulation cannot discharge itself, by a mere unilateral announcement, of its responsibilities under that
regulation. Such a possibility would risk jeopardising the proper functioning of the Dublin Il system. Italy
remains, in the first instance, the Member State responsible.

Aleb (Area of freedom, security and justice) Asylum policy - Common procedures for granting and
withdrawing international protection - Judgment)

[2026] EUEC) C-718/24 (05 February 2026)

The appellant, a Syrian minor, made an application for international protection in Bulgaria. He had spent
a month in Turkiye before reaching Bulgaria. Some of his siblings were said still to be living in Tirkiye.
The Bulgarian national court found that Tirkiye was a safe third country and his claim was ruled
inadmissible.

2 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the criteria and
mechanisms for determining the Member State responsible for examining an application for international protection lodged
in one of the Member States by a third-country national or a stateless person.

3 According to the Administrative Court of Sigmaringen (Germany), which submitted a request for a preliminary ruling to the
Court of Justice in the present case, that is apparent from two circulars dated 5 and 7 December 2022 issued by the Italian
‘Dublin’ Unit to all other ‘Dublin’ units.



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62024CJ0458
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62024CN0718&qid=1773348837337
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On a reference for a preliminary ruling, the Second Chamber of the Court of Justice held, inter alia, that
the Bulgarian national court was required to examine whether there was a connection between the
appellant and Tiirkiye, even where national law did not so provide. In particular:

3. Article 38(2)(b) and (c) of Directive 2013/32 must be interpreted as meaning that the
determining authority may apply the concept of ‘safe third country’ on the basis of information
from publicly available sources and a decision of the executive which draws up a list of safe third
countries, provided that national law also defines the methodology applicable for assessing, on a
case-by-case basis, according to the particular circumstances of the applicant for international
protection, whether the third country concerned satisfies the conditions for being regarded as safe
for that applicant and the possibility for that applicant to challenge the existence of a connection,
within the meaning of Article 38(2)(a) of that directive.

4.  Article 38(2)(c) and Article 46(1) and (3) of Directive 2013/32, read in the light of Article 47 of
the Charter of Fundamental Rights of the European Union, must be interpreted as meaning that
the national court hearing an appeal against a decision rejecting an application for international
protection on the basis of the ground of inadmissibility relating to a safe third country, referred to
in Article 33(2)(c) of that directive, must verify whether there is a connection, within the meaning
of Article 38(2)(a) of that directive, between the applicant and the third country concerned, even if
its national law does not grant it such a power.

Munir, R (On the Application Of) v Secretary of State for the Home Department (Al hallucinations;
supervision; Hamid)

[2026] UKUT 81 (IAC) (17 November 2025)

Cases involving Al are beginning to require directions being made by the courts. Here, it was held:

1. Legal professionals are obliged to ensure that legal arguments which are presented to the First-tier
Tribunal or Upper Tribunal are factually and legally accurate. Those who cite false cases fail to comply
with that professional obligation and waste the time of the Tribunal.

2. A solicitor or other legal professional who delegates their work to another fee-earner remains
responsible for the supervision of their work and for ensuring its accuracy. Such supervisors must ensure
that fee-earners under their supervision are aware of the dangers of using non-specialist Artificial
Intelligence (Al) for legal research and drafting. Failures to do so, or to undertake appropriate checks on
the drafting of fee-earners is likely to result in a referral to the Solicitors Regulation Authority (SRA) or
other professional body. A supervisor who fails to ensure that the work of a more junior fee-earner does
not contain false cases or citations is likely to be more culpable than a lawyer who fails to ensure that his
own work is free from such "hallucinations".

3.  The claim form by which judicial review is sought in the Upper Tribunal has now been amended so
as to require a legal representative to confirm by a statement of truth that any authority cited within the
form or in any documents appended to it:

(a) exists;
(b) may be located using the citation provided; and

(c) supports the proposition of law for which it is cited.



https://www.bailii.org/uk/cases/UKUT/IAC/2026/81.html
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Other forms and directions are to be similarly amended. A legal representative who signs such a
statement in a case in which false authorities are cited should ordinarily expect to be referred to their
regulatory body.

4. Uploading confidential documents into an open-source Al tool, such as ChatGPT, is to place this
information on the internet in the public domain, and thus to breach client confidentiality and waive legal
privilege, and any such conduct might itself warrant referral to the SRA and should, in any event, be
referred to the Information Commissioner's Office.

Norway — The Grand Chamber on the Wagner Group*

(UNESV-2026-1)

The Grand Chamber® of the Immigration Appeals Board (the UNE) in Norway heard a complaint from a
former soldier in the Russian Wagner Group that the UDI (the Immigration Directorate at first instance)
had excluded him from refugee status. The UDI had found that the applicant had committed a serious
non-political crime and was excluded from refugee protection under section 31(1)(b) of the 2008
Immigration Act (15 May 2008 No. 35). He was granted a residence permit with restrictions under section
74 of that Act.

The applicant’s lawyer argued that the applicant was a "privileged combatant", entitled to immunity from
national criminal laws for acts of war. He contended that the Wagner Group belonged to one of the
parties to the conflict under Article 4A(1) and (2) of the Third Geneva Convention. The State had a
responsibility to protect the applicant. The provision in the Immigration Act regarding a "serious non-
political crime" was not relevant. Nor were there other reasons to exclude the applicant from protection.

The Grand Chamber had previously held that exclusion in armed conflicts must be assessed under section
31(1)(a) (war crimes, etc) before considering exclusion under section 31(1)(b). Until 4 November 2022,
the Wagner Group was not part of the regular Russian forces, and the complainant was not a "privileged
combatant".

The applicant appealed to the UNE. The case was considered important and came before a Grand
Chamber rather than a single Board Chairperson.

Legal grounds for exclusion

In its assessment, the Grand Chamber looked at legal norms established in international criminal law (ICL)
and international humanitarian law (IHL). Key sources were the practice of international ad hoc courts,
the Geneva Conventions and the Rome Statute of the International Criminal Court. That court deals only
with the international crimes set out in section 31(1)a, of the Act.

Section 31(1) of the Norwegian Immigration Act is based on Article 1F of the Refugee Convention, in that
a person who has committed a serious crime is considered unworthy of international protection as a
refugee. Furthermore, it would be offensive if criminals were given protection as refugees. This would

4 The decision is not currently available to the public. We will endeavour to obtain a copy for the IARMJ’s website.

5 Most UNE cases are decided by a board chairperson or by a board chairperson and two board members. In very special
cases, a case is decided by a Grand Chamber of three board chairs and four board members. Grand Chamber decisions set
precedents and must be followed by both the Immigration Directorate (first instance) and the Immigration Appeals Board.
Cases to be decided by a Grand Chamber are cases of fundamental importance, cases with major social or economic
consequences and cases in areas where there are tendencies towards different practices.
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undermine respect for the institution of asylum. Another consideration is to prevent persons who have
committed the types of crimes referred to in Article 1F from being able to exploit the protection in the
Refugee Convention to avoid prosecution in their home country. See UNHCR's Guidelines, point 2.

The conditions for exclusion from refugee status under Section 31(1) of the Act are cumulative, meaning
that all conditions must be met. The standard of proof is a general preponderance of probability. This is
clear from the working papers for the Immigration Act and has also been decided by the Supreme Court
to be legally binding.

War crimes under section 31(1)(a) of the Immigration Act are particularly serious violations of the rules
of international law on armed conflicts, referred to as international humanitarian law. Therefore,
exclusion due to war crimes should always be considered before the other provisions.

The most central acts that constitute war crimes include the killing or torture of protected persons
(civilians, wounded persons, prisoners of war). Anyone who participates in an armed conflict (the
combatants) can be guilty of war crimes. In other words, it is not decisive for the exclusion assessment
whether one is a lawful combatant in one of the parties' armed forces, or whether one participates in the
war as a civilian combatant, or a hybrid, as in this case. What is decisive is that the act was committed in
connection with the armed conflict.

The Grand Chamber was well acquainted with reliable country information that has documented war
crimes committed by the Russian forces in Ukraine, in which the Wagner Group is expressly included.
These include murder, torture and other types of attacks against protected persons.

Wagner's treatment of Ukrainian prisoners of war is the best documented act, and which was relevant to
this case. Torture, murder, sexual abuse, detention in inhumane conditions and lack of contact with family
appear to be routine in Wagner's treatment of Ukrainian prisoners of war.

Criminal conduct - committing and/or aiding and abetting the crime

Persons may be guilty of a crime under Section 31(1) by committing and/or aiding and abetting the crime.
A general requirement for abetting is that the act or omission makes a real contribution (“substantial
contribution ”) to the crime. It need not be shown to be necessary or decisive for the execution of the
crime, as long as the applicant’s action or omission made a substantial/significant contribution.

The Grand Chamber concluded, from case law from Norway, the International Criminal Court, the ad hoc
Tribunal for Yugoslavia, the Nuremberg Tribunal after World War Il, a statement from UNHCR, and
elsewhere that the complainant had participated in a war crime. The Grand Chamber was not persuaded
that there were grounds for impunity which could exempt him from punishment or, as in this case,
exclusion from refugee status under section 31(1)(a).

"Privileged combatant"

Persons who have the status of privileged combatants are entitled to immunity from national criminal
laws for otherwise lawful acts of war (ie, acts of war that are in accordance with the rules of international
humanitarian law). Someone who is not a "privileged combatant" will therefore be able to be prosecuted
for murder, violence, and the like under national criminal systems, even if the person/object they have
attacked is a lawful military target. This may be of importance when applying for asylum in Norway, as
murder, attempted murder or grievous bodily harm may be considered so serious as to constitute grounds
for exclusion from the right to asylum under the Immigration Act.
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"Privileged combatants" is further defined in Article 4 of the Third Geneva Convention (GC, 1949), and
Article 43 of Additional Protocol (TP1) to the Geneva Conventions (1977). Article 4 of the Third Geneva
Convention defines who is entitled to the status of prisoner of war within the meaning of the Convention,
while TP1 of Article 43 defines who is part of the armed forces.

Did the Wagner Group belong to "one of the parties to the conflict"?

The Grand Chamber considered that the Wagner Group did not form part of the regular Russian armed
forces until 4 November 2022. The Grand Chamber held that one cannot have a rule that says one must
look at the realities, while at the same time having an obligation to notify that they are being incorporated.
Russia denied, until 4 November 2022, that the Wagner Group was part of the regular Russian forces. If
so, then it fell outside the protection that the provision provides.

The possibility that the State may be held responsible does not exclude individual responsibility for the
commission of war crimes. In any case, the Regulations cannot be understood to mean that it is the real
circumstances that are decisive, not the formal ones. In practical terms, this would open up a significant
element of discretion with regard to the amount of control the state has over a militia. In addition, such
an interpretation is inconsistent with TP1 of Article 43(3), which states that:

"A party to the conflict that incorporates into its armed forces a paramilitary or armed law
enforcement agency shall always inform the other parties to the conflict of this."

There does not seem to be any case law on the liability of paramilitary forces. The only thing that seems
known is a Dutch judgment on liability for the shooting down of the Malaysian Airlines flight in 2014 (The
Hague District Court, Case number 09/748007-19, Judgment of 17-11-2022). In that case, the separatists
were not considered part of the Russian forces. However, based on the claim of state responsibility, it
was natural to look to the case law of the International Court of Justice in The Hague. Its decisions must
be considered authoritative. It is this court that is the proper body for interpreting international law.

The International Court of Justice has delivered two decisions on state responsibility. One is from 1986,
concerning the Nicaraguan Contras. The other concerned the 2007 Srebrenica genocide. In both cases,
the Court used the term “total dependence”. The Grand Chamber held, on this basis, that it is only in
cases where there is total dependence between the group and the state — direct command — that one can
attribute responsibility to the state for the actions of the militia.

In the instant decision, there was evidence that Russia had allowed the creation of the Wagner Group in
order to serve Russian interests, while at the same time denying that this had anything to do with Russia.
However, when it came to the full-scale war in Ukraine, the evidence indicated that, although there were
close ties between Russia and the Wagner Group leaders at various levels, the Wagner Group had varying
degrees of autonomy in how missions were carried out. They were assigned areas and missions, but they
chose the execution themselves.

On this basis, the Grand Chamber found that, before 4 November 2022, the Wagner Group was not part
of the armed forces in Russia. It followed that the applicant was to be considered to have been a civilian
prior to that date and therefore without the right to fire on Ukrainian forces. The Grand Chamber upheld
the Immigration Directorate's assessment on this point.

Immigration Act Section 31(1)(b): Serious non-political crime
In legal theory, it is assumed that murder, torture, abduction, inhuman treatment, child abuse, rape,
arson, hijacking, armed robbery and the import or trafficking of significant quantities of narcotics can
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provide grounds for exclusion. In UNE's practice, it is assumed that acts that can be characterized as
torture or inhuman or degrading treatment are covered by the concept of serious crime. Attempts to
commit, or complicity in, such acts are also covered.

The complainant's main motive for joining the Wagner Group was economic and a desire to escape the
regular mobilization of Russian forces. His motive was not political. The Grand Board concluded — like
the Immigration Directorate — that the complainant had committed "serious non-political crimes" and
that he could therefore be excluded under section 31(1)(b).

Additional note

The Grand Tribunal also held that there were serious reasons to assume that the complainant had been
guilty of acts contrary to the purposes and principles of the United Nations, and could therefore also be
excluded from refugee status under section 31(1)(c), of the Immigration Act, mirroring Article 1F(c) of the
Refugee Convention. It referred to documents from the United Nations and the EU, as well as to
judgments from the Court of Justice of the EU. The applicant had contributed to serious, cross-border
criminal acts carried out with the purpose of intimidating a population or forcing a government to take or
refrain from taking an action, which amounted to international terrorism.

Conclusion

The complainant was excluded from refugee status under subsections 31(1)(a) (war crime), and 31(1)(b)
(serious non-political crime) of the Immigration Act. He could also be excluded under subsection 31(1)(c)
(acts contrary to the purposes and principles of the United Nations).

AMERICAS

Recent Canadian Jurisprudence on the loss of status in an Article 1E country

By Justice Angus Grant® and Gabriele Liao-McPherson’

Part I: Loss of Status in the Article 1E Country of Residence

l. Overview

Refugee protection is frequently described as a surrogate form of protection, meant to protect only those
individuals who cannot obtain protection from their own countries. As a corollary to that principle, Article
1E of the Refugee Convention excludes those who, while perhaps at risk of persecution in their country of
citizenship, nevertheless have status in another country. Article 1E is as follows:

This Convention shall not apply to a person who is recognized by the competent authorities of the
country in which he has taken residence as having the rights and obligations which are attached to
the possession of the nationality of that country.

While the rationale underlying Article 1E is relatively clear, the clause has nevertheless given rise to
considerable litigation in many countries around the world. As noted above, Canadian courts have
recently considered (if not resolved) two important issues related to Article 1E:

6 Justice, Federal Court, Canada, Member of IARMJ Supervisory Council
7 Former Judicial Law Clerk to Justice Angus Grant, Federal Court, Canada
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1. How should decision-makers consider situations where an asylum-seeker once had, but may have
now lost, their status in the country where they had taken residence?

2. Should decision-makers assess allegations of risk in the country where an asylum-seeker has taken
residence?

In this article, the first of two prepared for the IARMJ Newsletter, we turn our attention to the first of the
above issues. We will consider issue (2) in the next Newsletter.

Il Article 1E and Loss of Status

a. The lssue

If the principle underlying Article 1E is to limit refugee protection to those who do not have “nationality-
like” status in a safe third country, the question arises as to how, and as of when, to assess that status.
This was the question that the Federal Court of Appeal in Canada first considered in Zeng v Canada
(Minister of Citizenship and Immigration), 2010 FCA 118.

In Zeng, the Federal Court of Appeal set out a series of factors for decision-makers to consider in assessing
an asylum-seeker’s status in the Article 1E country. These factors are as follows:

(a) Considering all relevant factors up to the date of the hearing, does the claimant have status
substantially similar to that of nationals in the third country? If so, the claimant is excluded.

(b) If the answer is no, the next question is whether the claimant previously had such status and lost
it, or had access to such status and failed to acquire it. If the answer is no, the claimant is not
excluded under Article 1E.

(c) If the answer is yes, the tribunal must consider and balance various factors. These include, but are
not limited to, the reason for the loss of status (voluntary or involuntary), whether the claimant
could return to the third country, the risk the claimant would face in the home country, Canada’s
international obligations, and any other relevant facts.

For ease of reference, these considerations can also be illustrated graphically, as follows:
a. Freeman v Canada (Citizenship and Immigration)

The Zeng decision has been considered in numerous cases over the years. Recently it was the subject of
an interesting commentary from the Canadian Federal Court in Freeman v Canada (Citizenship and
Immigration), 2024 FC 1839.

The applicant in Freeman was a Ghanaian citizen who acquired Italian permanent residence. He
subsequently moved to the United States to join his wife, but in 2015 the couple lost their status in the
United States, and they therefore entered Canada and initiated claims for refugee protection in 2017.
The first instance and appeals tribunals found that the applicant’s Italian permanent residence status had
lapsed in approximately 2012 due to his absence from Italy.

Further to Zeng, however, this was not the end of the story. Both tribunals then examined the steps that
the applicant took to re-acquire his Italian permanent residency and found those steps were insufficient
to avoid the application of Article 1E.



https://www.canlii.org/en/ca/fca/doc/2010/2010fca118/2010fca118.html
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In its judicial review of the decision from the appeals tribunal, the Federal Court found that the tribunal
had: i) erred in its appreciation of the evidence before it; and ii) erred in its understanding and application
of Article 1E.

On the question of the evidence, the appeals tribunal had stated that the applicant “presented no
evidence that he has tested the clear mechanism” to re-acquire his status in Italy. This was an
unreasonable determination, the Court found, because the “clear mechanism” relied upon by the tribunal
was, in fact, a process for the re-acquisition of status that involved “a series of steps and two tests”. These
requirements, the Court found, “would inject uncertainty to his ability to return” that was not adequately
considered by the tribunal.

On the question of the proper interpretation of Article 1E, the Court first found that the onus to establish
exclusion rests solely with the party who has raised it, which is typically the state. This is something of a
departure from previous jurisprudence, which suggested that once the state establishes a prima
facie case that the claimant can return to a country where he or she enjoys the rights of the nationals of
that country, the onus shifts to the claimant to show why this is not possible: see for example
Hassanzadeh v Canada (Minister of Citizenship and Immigration), 2003 FC 1494,

This shift in burden, the Court found, is not rooted in the text, context, or purpose of Article 1E, and places
refugee claimants in the difficult evidentiary position of having to prove a negative: see para 45. Of
course, it will often be important for a claimant to adduce evidence challenging a state’s position on the
application of Article 1E, but this should not be understood as the shifting of a burden.

In further considering the purpose of Article 1E, the Court critiqued the notion, cited in other decisions,
that the exclusion clause is intended to control “asylum shopping”. In the Zeng decision, the Canadian
Federal Court of Appeal stated as follows:

This appeal concerns section E of Article 1... of the United Nations Convention Relating to the Status
of Refugees... and more particularly, the issue of asylum shopping. Article 1E is an exclusion clause.
It precludes the conferral of refugee protection if an individual has surrogate protection in a country
where the individual enjoys substantially the same rights and obligations as nationals of that
country. Asylum shopping refers to circumstances where an individual seeks protection in one
country, from alleged persecution, torture, or cruel and unusual punishment in another country
(the home country), while entitled to status in a “safe” country (the third country).

In its comments on the term “asylum shopping”, the Court noted that it is not a legal concept, and that
the Canadian jurisprudence on Article 1E should not be understood as an attempt to discourage asylum
shopping. The central organising principle of Article 1E, rather, is to exclude those who do not need
protection because of their status in a safe, alternative country.

The Court also suggested that the lack of guidance on the factors considered at the third stage of the
analytical framework in Zeng (the Zeng factors) has led to an unreasonable preoccupation with asylum
shopping. It noted that the Court in Zeng did not indicate how the factors would be used to address the

Minister’s concerns regarding asylum shopping; for instance, whether the ability to return to the third
country requires an ability to return to status. Nor did it indicate what the goal of the balancing process
is, as those who “asylum shop”, but nevertheless cannot return to their country of origin due to
persecution, should not be subject to Article 1E as a punitive measure.

In arriving at this conclusion, the Court expressed sympathy for decision-makers who are faced with a
claimant who “deliberately forsakes secure status in a third country then enters the Canadian refugee



https://www.canlii.org/en/ca/fct/doc/2003/2003fc1494/2003fc1494.html
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protection system”. And while such behaviour “tempts the imposition of a consequence”, the Court
maintained that Article 1E should not be that consequence.

To the extent that the Court’s reasoning in Freeman may have departed from earlier jurisprudence on
Article 1E, it justified it with reference to recent jurisprudence from the Supreme Court of Canada: Vavilov
v Canada (Citizenship and Immigration), 2017 FCA 132 at para 114; Mason v Canada (Citizenship and
Immigration), 2023 SCC 21 at paras 105-106. These emphasise the importance of interpreting inter-
national law consistently with domestic legislation, particularly where (as with Article 1E) the legislation
emanates from international instruments and is incorporated without amendment into domestic law.

In conclusion, the Court articulated the following (paraphrased) principles that, in its view, apply to the
application of Article 1E:
1. The purpose of Article 1E is to exclude those who have status corresponding to nationals of

third countries from the benefits of the Refugee Convention. There is no justification for an
additional purpose, such as the need to discourage “asylum shopping.”

2.  Theonusis exclusively on the Minister to establish exclusion under Article 1E.

3. Itis not justified or reasonable to place an independent onus on claimants to establish that
exclusion does not apply to them, although they have an opportunity to challenge the
Minister’s evidence.

Shortly after Freeman was released, it was cited with approval in another Canadian Federal Court
decision: Gurusamy v Canada (Citizenship and Immigration), 2024 FC 1868. There, the Court also found
that the lower tribunal had taken an overly expansive approach to Article 1E, and that it had unreasonably
favoured general information about the re-acquisition of status in the country in question over the
specific, individual evidence, which called into question the asylum seeker’s ability to reassert such status.

Conclusion

The above cases emphasise the view that Article 1E of the Refugee Convention should be applied
restrictively rather than narrowly, and that the onus of establishing its application should always rest with
the party asserting it. The decisions also emphasise the importance of consistency of application of the
exclusion clauses internationally, an objective that will be of particular interest to IARMJ members.



https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html#par114
https://www.canlii.org/en/ca/scc/doc/2023/2023scc21/2023scc21.html?resultId=f2a63b1d6aa64020b92c966d1837a71a&searchId=2025-01-06T16:59:19:373/aa18c88915e240e0996645974440dae0
https://canlii.ca/t/k81zm
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