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From the EAiters,

Dear friends and colleagues,

Ramadan Mubarak to our Muslim colleagues who are fasting for the Holy Month
of Ramadan. Just a reminder that, in oral hearings, there may be appellants or
applicants who are not eating or drinking during daylight hours and are,

therefore, perhaps a bit tired and not at their best (although, of course, fasting
during the Holy Month is a blessing and therefore not to be complained about).

Judith Gleeson
Co-Editor

The Christian month of Lent, which has also begun, would originally have had
similar fasting requirements. This is a special time of year, a time for reflection and resetting as we (in
the northern hemisphere) come out of winter and begin the year again.

This newsletter, for the first time, includes some case law on the Bangalore Principles, available on the

Judicial Integrity Group website here. The Bangalore Principles are intended to establish standards for
ethical conduct of judges. They are designed to provide guidance to judges and to offer the judiciary a

framework for regulating judicial conduct.

The Six Values

The Principles identify six Values which have been recognised as the core of good judicial practice:

e Value 1 - Independence e Value 4 — Propriety
e Value 2 — Impartiality e Value 5 — Equality
e Value 3 —Integrity e Value 6 — Competence and diligence

The United Nations Social and Economic Council, by resolution 2006/23, invited member States,
consistent with their domestic legal systems, to encourage their judiciaries to take into consideration the
Bangalore Principles of Judicial Conduct when reviewing or developing rules with respect to the
professional and ethical conduct of the members of the judiciary.

Not only have some States adopted the Bangalore Principles but others have modelled their own
Principles of Judicial Conduct on them.

Some thoughts on social media

This is a turbulent time for judges around the world. International protection and migration are in the
spotlight, and so, therefore, are we. Many of our members have been subjected to criticism recently,
both in the press and in social media, and often in very personal terms.

Please remember that, wherever you are, and whatever you are doing, the outside world regards you as a
‘top judge’.

Collegiality between judges in each country, and in our wonderful IARMJ network, will help judges
withstand scrutiny and criticism, and maintain the highest possible ethical and judicial standards.

With best wishes,

Jeditl. Gleesor.

Co-Editor



https://www.judicialintegritygroup.org/jig-principles

HABARI KUTOKA NAIROBI

Update from the President

Greetings to you all,

Welcome to 2025, the year we hope to host a wonderful conference and

AGM in Nairobi, Kenya. Hon. Justice Isaac Lenaola
FCIArb, MBS, CBS

Plans are running along very smoothly and very soon, we shall give you a IARMIJ President

more detailed report to enable you prepare your attendance in earnest. Judge of the Supreme

Court of Kenya

But even as we step into 2025, the issue of refugees remains a pressin
P & P 8 Vice President, Residual

concern for nations and humanitarian organizations across the globe. With . .
Special Court for Sierra

persistent conflicts, climate crises, and political instability continuing to Leone
uproot millions, the state of the world's refugees is marked by both

challenges and opportunities for humanitarian intervention and social integration.

Why do | keep returning to this message? Because, according to the latest reports from the United
Nations High Commissioner for Refugees (UNHCR), the number of people forcibly displaced worldwide
has reached unprecedented levels. Over 100 million people have been forcibly displaced due to
persecution, conflict, violence, or human rights violations, with around 35 million labelled as refugees —
a stark increase from previous years. Countries like Syria, Afghanistan, Venezuela, and South Sudan
continue to be key sources of refugee flows, with families fleeing wars and systemic crises in search of
safety.

Climate-induced displacement further complicates the scenario. Natural disasters, rising sea levels, and
adverse weather conditions have forced millions to leave their homes, marking climate change as a
significant factor influencing global displacement patterns. As climate refugees gain recognition, the
international community grapples with questions surrounding their rights and protections under existing
frameworks.

The burden of hosting refugees is disproportionately borne by low and middle-income countries. As of
2025, Turkey continues to host the largest number of refugees, primarily from Syria, followed closely by
Colombia, which has taken in millions fleeing the crisis in Venezuela. These nations face substantial
challenges, including stretched resources, integration issues, and growing social tensions. We also know
of the actions by the United States government and the rising tensions with Mexico and Canada.

In response to rising tensions therefore, there is some good news too; some host countries have begun
implementing inclusive policies aimed at integrating refugees into the local economy and society.
Collaborative initiatives between governments, NGOs, and international organizations have aimed to
provide refugees with educational opportunities, job training, and legal support, recognizing that the
successful integration of refugees can benefit both the displaced individuals and the host communities.
This is what is happening in my own country, Kenya, where integration of refugees into local communities
is on the table for discussion and the President of Kenya has signalled his government’s intention to allow
Somali refugees to obtain the necessary papers to permanently settle in Kenya.




International aid has become increasingly vital in addressing the needs of the refugee population.
Humanitarian organizations are working tirelessly to provide essential services such as healthcare,
education, and psychosocial support. Efforts to mobilize financial resources and raise awareness
continue to be critical; however, funding shortfalls remain a significant obstacle for many programs.

Policy approaches are also evolving in response to changing dynamics. Countries in the Global North are
beginning to adopt more flexible immigration policies in a bid to respond to labour shortages and
demographic shifts. The adoption of resettlement programs aimed at sharing responsibility for refugee
protection has gained momentum, although political opposition in some regions poses challenges to
scaling up these initiatives.

Looking ahead, the situation for refugees in 2025 remains fluid and complex. While many challenges
persist, there are glimmers of hope. The growing recognition of the need for comprehensive policies and
collaborative approaches provides a framework within which lasting solutions can be sought.

As global stakeholders increasingly view displacement as a multifaceted issue that intersects with human
rights, development, and climate action, the potential for positive change grows. Encouragingly,
dialogues around durable solutions, such as local integration and voluntary repatriation, have become
more pronounced, focusing on empowering refugees and ensuring their voices are central to any
response.

In conclusion, the status of refugees in 2025 is a stark reminder of the need for global solidarity and
commitment to humanitarian principles. While the road ahead is fraught with challenges, it is imperative
that the international community reaffirms its commitment to protecting those who have been forced to
flee their homes and prioritizes their rights, safety, and dignity. As we move forward, let us remember
that behind every number is a story of resilience and hope, waiting to be recognized and supported. And
the theme of our conference this year, Guarding the Integrity of Refugee and Migration Systems, is a
good beginning to our own input into this ongoing conversation.

With best wishes,

[14dc Lenaola

President, IARMJ
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NEWS FROM THE CHAPTERS

In each issue, we report on developments and issues affecting the four chapters of the IARM)J

AFRICA CHAPTER

Dear friends and colleagues,

In this Chapter we ended the year on a very happy note, having held
another very successful regional conference at Sharm el Sheikh, in Egypt.
That conference enabled us to widen our network of partners in the
continent as well as strengthen our collaboration with regional judicial
bodies such as the East African Court of Justice. We will also be engaging

with the leadership of the ECOWAS Court, with a view to planning joint Judge President
N Dunstan Mlambo
activities. President,
Africa Chapter

This year is a very important one to us in Africa, as we look forward to
having the World Conference, hosted in Nairobi, Kenya with the support of the Kenya Judiciary. Our

global President, Justice Isaac Lenaola, is spearheading all preparations for this important event in the
Association’s calendar. The African Chapter is fully behind our = —
President, to ensure that a bumper conference is realized. On the | X :
Chapter front, we commenced the year with dedicated capacity
building for the members of the Refugee Appeals Authority of
South Africa and the Select Committee on Refugee Affairs. This
training was planned some time ago based on the heightened
litigation around the high level of appeal rejections by the Refugee
Appeals Authority and status rejection confirmations by the Select
Committee, coupled with High Court reviews against these entities.
We hope that the training has been of assistance and will stand the

Appeals Authority in good stead to tackle its backlog of appeals.




On the other hand, through the Centres of Excellence for English
and Portuguese-speaking countries, we hope to formalise a year-
long training programme, to further expose the judiciaries in these
countries to basic and advanced training programmes on refugee
and immigration law. We saw a new crop of Sub-Regional
Convenors being appointed at Sharm el Sheikh and they will also
be hard at work, sub-regionally, to advance the capacity building
programmes of the chapter.

o o EEERe

We have commenced tentative discussions about our next regional
conference in 2026. Our sights remain set on French-speaking
Africa and, hopefully, this will be achieved. We also hope that the
- j current funding crisis emanating from the cut in US aid funding,
» affecting the UNHCR and other Non-Governmental Organisations,
“x will have dissipated somewhat by then.

&8

o

Things have been somewhat quiet from the Courts, but we continue to watch the contestations in South
Africa, around the newly promulgated Regulations. The Western Cape High Court is currently considering
a full-blown constitutional challenge to those Regulations.

Mlambe JP

President, Africa Chapter

AMERICAS CHAPTER

Dear friends and colleagues,

Once more, it is a pleasure to be speaking with you all. Much has happened since
the last report. | wish to reiterate the message | provided in my last report. And
though this message is not new to anyone in this organization, | would be remiss
not to mention that it is at moments like these that judiciaries must protect their
independence; be their least afraid; and hold on to humanity. Democracies and
their peoples require nothing less.

The Americas Chapter is in the process of putting together a series (hopefully) of  Justice Shirzad Ahmed
webinars in consultation with the UNCHR. The first is tentatively scheduled for President,

L . o . Americas Chapter
the beginning of April. We are currently finalizing the topic and speakers. It looks
like that the topic will be on refoulement. We are hoping to have speakers from both Americas. More

exciting news to come.

Now, | have an exciting introduction to make. The author of this report on Canada’s approach to IFA is my
former law clerk, Mr. Matthew Traister. We worked very closely together last year. He is a lawyer in Canada
and, fortunately for Canada’s Federal Court and for me, he continues to work for us.

As you read the article, you will see that the quality of his work speaks for itself. He is a compassionate and

dedicated young man.
Shirngad Alomed

President, Americas Chapter




ASIA PACIFIC CHAPTER

Dear friends and colleagues,

Melbourne was ablaze in the warmth of summer when the Asia Pacific
Chapter’s biennial conference, Refugee and Migration Law: Addressing
Vulnerabilities in Processes, Systems, and Decision Making, unfolded in
November 2024 at the picturesque Peter McMullin Centre on Statelessness,
nestled within the serene campus of the University of Melbourne.

With a resolute focus on fostering lasting leadership and dedication to the Judge Maria J G (Joy) Torres
President,

welfare of refugees and migrants, the Conference, under the able guidance Asia Pacific Chapter

of Chapter President Sean Baker and World Council Secretary Martin

Treadwell, gathered an impressive turnout of nearly a hundred
and thirty (130) participants from the Pacific Island nations,
Australia, New Zealand, and Southeast Asia.

Among them was a notable 7-person delegation from the
Supreme Court of the Philippines, underscoring the event's
regional significance.

The ceremonial inauguration, graced by legal and academic
luminaries like Chief Justice Debbie Mortimer of the Federal

Court of Australia, Professor Michelle Foster - Dean of Law at
the University of Melbourne, Justice Emilios Kyrou - President of the Australian Refugee Tribunal, and
Mike Clayton - Senior Protection Officer at UNHCR, set the stage for what promised to be a
transformative gathering.

With the theme focused on systemic vulnerabilities, the 2024 Conference delved deep into the intricacies
of vetting processes and decision-making, shedding light on the challenges and risks faced by asylum
seekers and migrants. Discussions reverberated with calls for equity, inclusion, mainstreaming, and

The Philippines delegation with (at centre) outgoing Chapter President Sean Baker, IARMJ
Secretary Martin Treadwell and incoming Chapter President Joy Torres




accountability, with a particular emphasis on leveraging data-driven approaches and embracing
technological advancements, notably, the ethical use of artificial intelligence in migration processing
systems.

Throughout the Conference, dynamic panel discussions explored pivotal issues such as promoting mental
health support , encouraging diversity within refugee services, advocating for policy reforms in the
refugee arena, and empowering communities for enhanced protection in the wake of prolonged
detention.

Noteworthy were the interactive plenary sessions that ignited thoughtful conversations and the engaging
breakout sessions that spurred critical thinking among the participants. The programme, carefully
curated to provoke dialogue, exchange best practices and allow introspection, shed light on emerging
issues, including the creation of safe spaces both physically and virtually in migratory settings where
domestic violence occurs.

A hallmark of IARMJ
conferences is their
commitment to involving
vulnerable groups in their
proceedings. The recent
Conference went a step ’
further by sourcing S ) ?;’::r£§:UL§
refreshments and meals 3 e |
from a Middle Eastern

migrant organization,

£
8

emphasizing inclusivity and
cultural appreciation. Past
conferences have seen
refugees showcasing their
rich heritage through music

and dance, embodying a
spirit of unity and cultural The Philippines delegation with Her Honour Chief Justice Debbie Mortimer, Chief Justice
understanding that is truly of the Federal Court of Australia

admirable.

Kudos to the Conference Hosts, Professor Michelle Foster and the Peter McMullin Centre on
Statelessness, and the dedicated Conference Steering Committee led by Chapter President Sean Baker
and World Council Secretary Martin Treadwell, for orchestrating an enriching and impactful regional
gathering. May this shared commitment to solidarity and cultural sensitivity continue to inspire and drive
positive change within the Chapter and beyond.

We are deeply grateful for the opportunities these connections bring forward for the Chapter members.

Joy TOMM

President, Asia Pacific Chapter




EUROPE CHAPTER

Dear friends and colleagues,

The European Chapter continues its lively activities. Currently, we are finalizing
the agenda for the High-Level Roundtable, which will be held in Strasbourg on May
15-16, 2025.

The roundtable will focus on judicial dialogue between European courts and
national courts. We are working on the agenda in collaboration with the EUAA,

. . . . Judge Catheri
the CJEU, the ECtHR, and the AEAJ. The topics to be discussed will cover crucial uage Hatnerine
Koutsopoulou
themes in our judicial system, as well as key recent cases from European courts. President, Europe
Chapter Council

Additionally, our Chapter is nominating participants for EUAA training sessions.
Thank you to all who have submitted their expressions of interest. Due to the high number of
applications, we are unable to accommodate everyone, but please continue to send in your applications.

Furthermore, IARMJ was represented at the EJTN Meeting on Training Needs Assessment and
Cooperation Between Judicial Stakeholders Concerned with European Judicial Training, which took
place on January 20, 2025. At the meeting, the President emphasized the need to balance digitalization
and Al with a continued focus on migration and asylum law. She proposed practical, forward-looking
topics such as cross-border legal cooperation, the impact of climate change on migration, and the
integration of Al in judicial decision-making. She urged EJTN to include these themes in its training
blueprint to better prepare judges for evolving challenges in migration and asylum law.

Moreover, the President had a very insightful first meeting with Ms Verres, who coordinates the Global
Judicial Integrity Network. She informed her about our association’s important work, leading to an
enriching discussion. They agreed to continue their dialogue to explore potential areas of collaboration.
You will receive more information about the Network shortly.

Our committees also continue their work. The Independence Committee, chaired by our Past President,
is working on a monitoring mechanism currently being tested by the EUAA, which will soon be applicable
to all Member States. The Training and Finance Committee, chaired by Julian Philips, is exploring
possible funding opportunities and has already proposed the creation of a judicial trainers' pool within
IARMJ. You will be notified about this soon. The Publication Committee, chaired by Hugo Storey and
Harald Doerig, is planning to publish the proceedings of the Berlin Workshop 2026, and you will be
informed about this in due time.

Additionally, we are looking into obtaining observer status in committees of the Council of Europe and
other significant institutions. We have also identified potential venues for our next European conference
and will inform you as soon as a decision is made.

| would like to extend my gratitude to the members of the Council and the Management Board for their
continued cooperation. We now hold meetings every three months, which is beneficial as IARMIJ relies
on its members, and we can achieve results only through collective effort.

President, European Chapter

Many thanks to all of you for your support and kind messages.
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WORKING PARTIES UPDATE

Dear friends and colleagues,

The IARMIJ Inter-Conference Working Parties Process is one of our
Association’s most interesting and engaging ongoing activities.

The primary objective of the Inter-Conference Working Parties Process is,
of course, to try to achieve a common understanding of refugee and
migration laws in an effort to assist in resolving any differences in the
application and interpretation of refugee and migration laws across
jurisdictions.

By helping to achieve a common understanding of international refugee James Simeon

and migration laws and their application and interpretation, this will assist ~ Co-ordinator of the IARMI Inter-
. - . . . T Conference Working Parties
in harmonizing refugee and migration law and practice across jurisdictions.

This vitally important work is one of the central roles and missions of our Association.
IARMI Inter-Conference Working Parties Process is Recruiting
New Members — An Ideal Time to Get Involved

As you may know, we have 12 active IARMJ Working Parties that cover a broad range of refugee and
migration issues. Together, they form the IARM/J’s Inter-Conference Working Parties Process that has
been active since the very founding of our professional association. They are comprised principally of
members of the judiciary from around the world and are charged with examining some of the most
pertinent and critical issues that confront refugee and migration law decision-makers today.

Each IARMJ Working Party is led by a Rapporteur and an Associate Rapporteur who work closely with the
other members of the Working Party and organize their meetings and other activities. IARMJ Working
Party meetings are held typically virtually on Zoom or Skype, etc, to discuss what legal projects that they
wish to undertake and to discuss their ongoing legal research, findings, and any recommendations. Their
work usually culminates in the presentation of a conference paper or report at the IARMJ’s biennial
World Conferences.

The 12 active IARMJ Working Parties and their Rapporteurs and Associate Rapporteurs are as follows:
e  Human Rights Nexus — Judith Gleeson, Rapporteur; Laurent Dufour, Associate Rapporteur

e Membership in a Particular Social Group — Hilkka Becker, Rapporteur;

e Vulnerable Persons — Declan O’Callaghan, Rapporteur; Rebecca Pickering, Associate Rapporteur
e Asylum and Migration Procedures — Michael Hoppe, Rapporteur;

e  Country of Origin Information, Expert Evidence, and Social Media — Mark Symes, Rapporteur; Louise
Moor, Associate Rapporteur

e Exclusion Clauses, Cessation, and Deprivation of Citizenship — Johan Berg, Rapporteur;
e Deportation — Martin Treadwell, Rapporteur;
e Detention - Julian Phillips, Rapporteur; Yukari Ando, Associate Rapporteur

e Artificial Intelligence, Information Technology, and Judicial Decision-Making — John Keith,
Rapporteur; Christine Cody, Associate Rapporteur

e Judicial Resilience and Well-Being — Martha Roche, Rapporteur; Jade Murphy, Associate Rapporteur

e Training/Ongoing Professional Development — Anna Bengtsson, Rapporteur; Hilary Evans Cameron,
Associate Rapporteur




11

° Climate, Migration and Protection Pathways — Nurjehan Mawani, Rapporteur; Makashi D Joshi,
Associate Rapporteur

[NB: Please note that those Working Parties without an Associate Rapporteur are seeking IARM)J
members to fill these important positions.]

For those members who wish to participate in one of our twelve Working Parties, you are most welcome
to join us by contacting the Rapporteur of the Working Party of your choice, found on the IARMJ website
at https://www.iarmj.org/en/working-parties/list-of-working-parties.

If you have any questions regarding the IARMJ Inter-Conference Working Parties Process, please contact
the Coordinator, James C Simeon, at jcsimeon@yorku.ca. We would be happy to hear from you.

The next biennial IARMJ World Conference will be held in November of 2025, 8 months from now. This is
the time for IARMJ members to consider becoming a member of one of our 12 active IARMJ Working
Parties as they make plans for their conference papers and reports for our next IARMJ World Conference.

IARMI Inter-Conference Working Parties Process To Present at the CARFMS25 Conference

The IARM/J’s Inter-Conference Working Parties Process will, once again, be organizing a roundtable at the
Canadian Association for Refugees and Forced Migration Studies (CARFMS) Conference that will be held at
the Toronto Metropolitan University (TMU), on 26-2 May. The Rapporteurs and Associate Rapporteurs of
our Association’s twelve active Working Parties agreed to present a proposal to hold a roundtable at the
CARFMS25 Conference at one of their quarterly meetings shortly after the call for papers for this
conference was announced. The Inter-Conference Working Parties Process last presented at the CARFMS23
Conference that was held at the Federation of Humanities and Social Sciences (FHSS) Congress, one of the
largest academic conferences in the world, at York University, Toronto, Canada. The IARMJ and its Working
Parties have participated and presented at a number of other CARFMS Conferences over the years.

This year’s CARFMS25 Conference roundtable is entitled, “Collaborating and Cooperating on the Critical
Legal Issues Confronting Refugee and Migration Laws.” It will feature presentations from Rapporteurs
and Associate Rapporteurs on the research that their Working Parties are currently engaged in, examining
some of the critical legal issues that impact the daily work of IARMJ members across the globe.

The roundtable at the CARFMS25 Conference aims to be highly interactive and to provide those in
attendance with an opportunity to pose questions and engage in a dialogue with the Rapporteurs and
Associate Rapporteurs on the legal research that is being undertaken within their Working Parties on
behalf of the IARMJ and its members. The roundtable will be chaired by the Coordinator of the Inter-
Conference Working Parties Process.

It is also relevant to point out that CARFMS not only includes academics, but refugee and migration law
judges and decision-makers, as well as policy makers and practitioners, and, students, including,
members of the public.

CARFMS Conferences also attract a good number of presenters and participants from outside of Canada.
Indeed, it is one of the foremost biennial conferences of its kind in the world and draws about 200
participants over the course of its four-day conferences. (For further details on the CARFMS25
Conference see their website at https://site.pheedloop.com/event/carfms25/home.)

Please take the opportunity to participate in one of the IARMJ’s most rewarding and satisfying
activities both in terms of advancing international refugee and migration law and practice, but also
making professional contacts and friends with colleagues from across the globe.

You will be very happy and glad that you became a member of an IARMJ Working Party. We very much

look forward to hearing from you!
James O, Simeon,

Coordinator,
IARM!J Inter-Conference Working Parties



https://www.iarmj.org/en/working-parties/list-of-working-parties
mailto:jcsimeon@yorku.ca
https://site.pheedloop.com/event/carfms25/home
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REPORT FROM THE WORKING PARTY ON
CLIMATE, MIGRATION, AND PROTECTION PATHWAYS

Dear friends and colleagues,

The Climate, Migration, and Protection Pathways working party has now been
established for over one year.

We are delighted to welcome new members: Bruce Burson, a Senior Member of
the New Zealand Immigration and Protection Tribunal; and Andrea Snizynsky,
Legal Counsel at the Immigration and Refugee Board of Canada. We have
representation from North America, Europe, Africa, and the Asia-Pacific.

We have held virtual and face-to-face meetings where we have discussed the Nurjehan Mawani
Rapporteur,

Working Party on

respond to the multifaceted ways climate change is reshaping migration patterns  climate, Migration and

challenges - as described by President Lenaola - of how best to understand and

and exacerbating the challenges faced by those forced to leave their homes. We Protection Pathways
are at the early stages of developing our toolkit which we hope will be a helpful resource to inform and
assist Judges and decision-makers.

We held a meeting with Professor David J Cantor, Director of the Refugee Law Initiative (RLI) who - along
with Bruce Burson — led a discussion on the RLI’s Declaration on International Protection in the Contexts
of Disasters and Climate Change (see here). We had an insightful exchange on how protection risks are
conceptualised in the disaster contexts and we discussed some common factual scenarios of risk, and

NM/;'&M Mawani

Rapporteur

Mateod Jooki

Associate Rapporteur,
Working Party on Climate, Migration and Protection Pathways

how the current refugee and human rights protection regime applies.



https://academic.oup.com/ijrl/article/36/1-2/169/7685181
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The Global Compact on Migration
Bangkok, February 2025

On 6 February 2025, IARMJ member Rolf Driver attended remotely by Zoom a
sidelines discussion at a conference in Bangkok on the Global Compact on
Migration in the Asia and Pacific region. The conference brought together
several UN agencies, including the UNHCR, the UN Human Rights Commission
and IOM, academics, practitioners and decision makers on review.

Rolf spoke on the impact in Australia of two recent decisions of the High

Court on the validity of indefinite migration detention. The decisions are

NzZYQ [2023] HCA 37 and ASF17 [2024] HCA 19. In the first decision, the High Rolf Driver AM
Retired Judge of the

Court severely limited the scope of administrative detention. Specifically, this
Federal Court of Australia

relates to detention of recognised refugees who cannot be re-settled in

Australia and cannot be sent elsewhere. In ASF17, the High Court explored the limits of its first decision,
finding that indefinite detention will be lawful where the only impediment to the removal of a person
from Australia is the refusal of the detainee to cooperate.

The discussion was well received and feedback from the conference organisers to (then) Asia Pacific
Chair, Sean Baker, was positive. There will be scope for the involvement of the IARMJ in similar forums in
the future.

You mundt ot (ode faith in humanily.
wahuy i) al ocean; ii{wlfww dropb
o the ocean are dirty, the ocean
doed not become dirty.

- Nohanday K Candhi
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IN THE LIBRARY

A SELECTION OF IN-DEPTH REPORTS
Femicides in 2023
UN Office on Drugs and Crime (UNODC) and UN Women, 25 November 2024
Globally, approximately 51,100 women and girls were killed by their intimate partners or other family members
during 2023. While this number is higher than the 2022 estimate of 48,800 victims, this is not indicative of an
actual increase as it is largely due to differences in data availability at the country level. The 2023 figure means
that 60 percent of the almost 85,000 women and girls killed intentionally during the year were murdered by their
intimate partners or other family members. In other words, an average of 140 women and girls worldwide lost
their lives every day at the hands of their partner or a close relative.

“Hopeless, Starving, and Besieged”

Human Rights Watch, 14 November 2024

According to the United Nations, 1.9 million people were displaced in Gaza as of October 2024 out of a population
of 2.2 million people. This report examines the Israeli authorities’ conduct which has led to this displacement.

Who Are Climate Migrants? A Global Analysis of the Profiles of Communities Affected by Weather-related
Internal Displacements

International Organization for Migration (IOM), 14 November 2024

Over recent decades, disasters, such as floods, storms, wildfires and droughts have displaced hundreds of millions
of people, with substantial variation across both geographical areas and types of climate hazards. While global
estimates of displacement numbers by hazard type and region are well-established, a significant gap remains in the
availability of disaggregated data on key variables — such as age, sex and income — for the populations impacted by
these events. This paper aims to bridge this knowledge gap by providing detailed estimates of the demographic,
socioeconomic and geographical profiles of populations in areas impacted by weather-related displacements.

Asia-Pacific Migration Data Report 2023

International Organization for Migration (IOM), November 2024

The Asia—Pacific Migration Data Report 2023 is the fourth edition of its publication series by the IOM Regional Data
Hub for Asia and the Pacific. This report provides data-driven insights into key migration trends in 2023, drawing
on the latest available data and information from diverse international, regional, and national sources. Structured
around six thematic pillars — Migration Overview, Types of Migration, Migration Policy, Migration and Vulnerability,
Migration and Development, and Migration and Innovation — the report aims to foster a nuanced understanding of
the migration dynamics in the region.

Forcibly Displaced Sudanese Trapped with Their Hopes at North African Borders

World Organisation Against Torture, November 2024

This report, drawing on insights from surveys of 127 forcibly displaced Sudanese individuals and interviews with 11
key informants, sheds light on their journeys, the obstacles they face, the human rights violations they endure, and
their increasingly precarious situation in Libya, Tunisia, and Egypt. It also underscores the cumulative impact of the
restrictive policies and practices in Libya, Tunisia, and Egypt implemented through the militarisation of borders,
arbitrary arrests, and deportations, which is devastating, violates international human rights law, and exposes
people on the move to grave risks.



https://www.unodc.org/documents/data-and-analysis/briefs/Femicide_Brief_2024.pdf
https://www.hrw.org/report/2024/11/14/hopeless-starving-and-besieged/israels-forced-displacement-palestinians-gaza
https://publications.iom.int/books/who-are-climate-migrants-global-analysis-profiles-communities
https://publications.iom.int/books/who-are-climate-migrants-global-analysis-profiles-communities
https://publications.iom.int/books/asia-pacific-migration-data-report-2023
https://www.omct.org/site-resources/legacy/Forcibly-displaced-Sudanese-trapped-with-their-hopes-at-North-African-borders-OMCT-LAN.pdf
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ARTICLES OF INTEREST IN THE MEDIA

A selection of media reports which you may have missed over the past couple of months

Canada: Abuse, Bias Against Immigration Detainees with Disabilities

Human Rights Watch, 3 December 2024

This article discusses a report on the treatment of people with disabilities in Canada’s Immigration Detention
System, which “documents how the country’s use of designated representatives undermines the rights of
immigration detainees with disabilities to make their own decisions, often with life-altering or even life-
endangering consequences”.

China’s Wagner? Beijing Establishes Private Security Company in Myanmar

Geopolitical Monitor, 28 November 2024

This article discusses China’s collaboration with the Myanmar military junta to establish a joint security company to
protect Chinese investments and personnel in Myanmar.

Colombia Charges Former FARC Leaders with Child Recruitment

Human Rights Watch, 20 November 2024

Six former leaders of FARC have been charged with war crimes for the forced recruitment of 18,677 children from
1971 to 2016. “In addition to forced recruitment, the charges encompass torture, killings, reproductive and sexual
violence, and targeted violence against lesbian, gay, bisexual, and transgender (LGBT) children”.

Hong Kong’s largest national security trial to end with sentencing of HK47

The Guardian, 18 November 2024

47 of Hong Kong's prominent pro-democracy figures (known as the “Hong Kong 47”) have been jailed. The group is
comprised of activists, legislators, campaigners and councillors. They were charged in 2021 under the National
Security Law “with conspiracy to commit subversion over their involvement in pre-election primaries held in 2020
before the Hong Kong general election.”

The Lobito Corridor: Washington’s Answer to Belt and Road in Africa

Geopolitical Monitor, 13 November 2024

This article examines investment in Africa and compares the influence of China’s Belt and Road Initiative (BRI) and
the more recent US project the Lobito Corridor —a 1,300 km railway traversing Zambia, the Democratic Republic of
Congo (DRC), and Zambia.

Russian Lawmakers Pass Bill Banning ‘Childfree Propaganda’

The Moscow Times, 12 November 2024

Russian lawmakers have passed a controversial bill banning “childfree propaganda” which imposes fines of up to
400,000 roubles for individuals and up to 5 million roubles for organizations found guilty of spreading “childfree
propaganda” across online platforms, media, films and advertisements. It amends existing restrictions on content
deemed to promote LGBTQ+ relationships or gender transition. The “childfree propaganda” bill awaits approval
from the upper house of Russian parliament before it is sent to President Vladimir Putin for signing into law.

Afghan Journalists Fear Losing 'Last Remaining' Freedoms

Radio Free Europe Radio Liberty, 2 November 2024

Taliban-run media in certain Afghan provinces have stopped broadcasting “images of living beings” [humans and
animals] to comply with morality laws. Afghan journalists fear that they will soon lose their “last remaining
freedoms”. According to press watchdog Reporters Without Borders, of the 10,870 men and women working in
Afghan media at the beginning of August 2021, only 4,360 were still working in the industry in December of that
year. During that period, of the 2,490 female journalists, just 410 were still in their jobs”.



https://www.hrw.org/news/2024/12/03/canada-abuse-bias-against-immigration-detainees-disabilities
https://www.geopoliticalmonitor.com/chinas-wagner-beijing-establishes-private-security-company-in-myanmar/
https://www.hrw.org/news/2024/11/20/colombia-charges-former-farc-leaders-child-recruitment
https://www.theguardian.com/world/2024/nov/19/hong-kong-47-hk47-sentencing-national-security-trial
https://www.geopoliticalmonitor.com/the-lobito-corridor-washingtons-answer-to-belt-and-road-in-africa/
https://www.themoscowtimes.com/2024/11/12/russian-lawmakers-pass-bill-banning-childfree-propaganda-a86994
https://www.rferl.org/a/afghanistan-media-taliban-morality-law/33182457.html

16

Recent Case-Law of Interest from Around the World

AFRICA
Haki Na Sheria Initiative® & ors v Attorney General & ors
Petition No E008 of 20212
This matter came before the Garissa High Court on 21 January 2025, before Justice J N Onyiego.

Kenya has hosted for many years, in the north of the country, large numbers of Somali refugees, most in camps
such as Dadaab and Kakuma. In the areas around those camps live numerous marginalised groups of Kenyans.
Over time, as drought and economic hardship have arisen, many have registered themselves or their children with
UNHCR as refugees, at the camps. In particular, this enabled the children to access necessities such as medical
services and food.

The problem of ‘double registered’ people (people registered as Kenyan citizens and also as refugees) has been
growing for some time. On their behalf, the petitioners sought:

(a) adeclaration that double registration victims are Kenyans by birth;

(b) anorder that 4,952 people from Wajir, who had been cleared (found to be Kenyans), be issued with
National Identification Cards;

(c) orders of mandamus, compelling the government and UNHCR to deregister all victims of double
registration from the refugee database; and

(d) that the Court order the respondent is to create a fair mechanism for those not yet cleared, and to issue
National Identification Cards to those proved to be genuine Kenyans;

The respondents did not deny the existence of double registration cases but accused such people of falsely
disguising themselves as refugees, thus voluntarily disowning their citizenship “at the altar of short-term refugee
status benefits”. They were not, the respondent’s contended, approaching the court with clean hands.

The Court found that, in fact, many double registration victims had been registered as children, over which they
had had no control. And even where such victims knew what they were doing, it was done in desperation caused
by the non-provision by the government of Essential Law basic services including healthcare, food and shelter. The
Court also noted that the right to one’s nationality or citizenship by birth is an inalienable right which cannot be
taken away, except by Constitution or statute. Kenyan citizens were entitled to access the rights and privileges of
such citizenship.

Finding that the petition had merit, the Court granted the relief sought.

1 Haki na Sheria is a human rights organisation founded in 2010 in Nairobi by Kenyan Somali law students at the University of
Nairobi. It works in Northern Kenya at the Kenya-Somalia border.
2 The decision is too recent to be online, but look for it on www.africanlii.org in the future.



http://www.africanlii.org/
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AMERICAS

The Concept of the Internal Flight Alternative in International and Domestic Law

By Matthew Traister®

l. Introduction

The title of this piece may mislead: There is no distinct principle of “internal flight alternative” (IFA) defined in
international refugee law.* The Refugee Convention contains no such specific clause, and the 1969 OAU Convention
specifically excludes the requirement of “internal relocation” from its definition of “refugee.”®> UNHCR Guidelines
discuss the concept, but also discuss some prohibitions on their applicability, including that the concept cannot be
used to “undermine important human rights tenets,” and it cannot “deny access” to procedures.®

Courts across the globe have nonetheless adopted the principle of the IFA in their refugee determination schemes.’
This piece will examine two approaches from two different, yet historically related jurisdictions: Canada and the
United Kingdom.® One is an inheritor of the British common law system;® the other, its progenitor and contemporary
instantiation. Part Il of this paper discusses doctrinal approaches to the question of IFAs in these jurisdictions. Part
Il briefly compares these approaches.

1. What is an IFA?

a) Canadian Courts

| begin with two cases on the concept of the IFA: the 1991 decision of Rasaratnam v Canada (Minister of Employment
and Immigration) (CA), and the 1993 decision of Thirunavukkarasu v Canada (Minister of Employment and
Immigration) (CA). Both were rendered by Canada’s Federal Court of Appeal (FCA).2® Both have played a prominent
role in Canadian jurisprudence. And as will be seen, both provided holdings that have played an influential role in
other courts.

Rasaratnam is a decision regarding a Sri Lankan Tamil claiming refugee protection in Canada. In a relatively short
decision, the FCA established three principles in relation to IFAs: (1) decision-makers must be satisfied on a balance
of probabilities that the refugee claimant does not face a serious possibility of persecution in a proposed IFA; (2)

3 Licensed Barrister and Solicitor, member in good standing with the Law Society of Ontario. Any views in this article are strictly
my own.

4 See UNHCR, Guidelines on International Protection: ‘Internal Flight or Relocation Alternative’ within the Context of Article
1A(2) of the 1951 Convention and/or 1967 Protocol relating to the Status of Refugees, July 23, 2003, HCR/GIP/03/04 at para
2 [UNHCR Guidelines].

5 Ibid at para 5.

6 Ibid at para 4.

7 This piece examines decisions from two locales in particular, but it is not the first piece on IFAs of a comparative nature, nor
the first to discuss where the concept of IFA is derived from in the text of the Convention refugee definition and UNHCR
Guidelines’ interaction with this concept. See, for example, European Legal Network on Asylum, “Research Paper on the
Application of the Concept of Internal Protection Alternative” (September 1, 2000), online here; James Hathaway and
Michelle Foster, “Internal protection/relocation/flight alternative as an aspect of refugee statute determination” in Feller,
Turk & Nicholson, eds, Refugee Protection in International Law: UNHCR’s Global Consultations on International Protection
(Cambridge: Cambridge University Press, 2003) 357.

8 | am mindful of the language of “United Kingdom” and courts’ functions in England and Wales. To avoid any confusion,
misconception, or any differing jurisdictions between England, Wales, Northern Ireland, and Scotland, | will generally refer
only to “England and Wales” or “England” throughout this paper.

9 Noting, of course, recognition of three forms of law in Canada: common, civil, and Indigenous: see Henry v Roseau River
Anishinabe First Nation, 2017 FC 1038 at para 8.

101991 Canlll 13517 (FCA), [1992] 1 FC 706 [Rasaratnam]; 1993 CanLll 3011 (FCA), [1994] 1 FC 589 [Thirunavukkarasul].



http://www.refworld.org/reference/research/ecre/2000/en/37752
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conditions must not be unreasonable in the proposed IFA; and (3) the decision-maker must notify the claimant of a
possible IFA and afford the claimant the opportunity to address it.}*

The first principle from Rasaratnam was established through the FCA’s determination that the concept of IFA is
“inherent in the Convention refugee definition,” owing in particular to the terms in this definition requiring a claimant
to be “outside the country” and to be “unable or unwilling” to return to it owing to a fear of persecution on
Convention grounds.!?

The FCA’s decision in Thirunavukkarasu expanded upon this definition of the IFA. The FCA noted that the concept of
IFA was not “a legal doctrine” or a “legal defence;” rather, it described only a “fact situation in which a person may
be in danger of persecution in one part of a country but not in another.”** The decision also expanded upon principle
(2) from Rasaratnam. The FCA found that the standard was “objective” and considered a “safe haven for claimants
in their own country,” asking the following question: “would it be unduly harsh to expect this person, who is being
persecuted in one part of his country, to move to another less hostile part of the country before seeking refugee
status abroad?”** The FCA subsequently developed this threshold in another decision to require “the existence of
conditions which would jeopardize the life and safety of a claimant in travelling or temporarily relocating to a safe
area... [and] actual and concrete evidence of such conditions.”*

Canada’s Federal Court (FC) has developed the principles from these decisions over the past few decades. Such
developments include the IFA analysis placing a burden on a claimant to establish a proposed IFA “is unreasonable

716

and that there is a serious possibility of persecution throughout the whole country,”* potentially demanding analysis

means” and “motivation” to persecute the claimant “in the IFA.”Y On the

)«

of an alleged agent of persecutions
second “prong” of the test—the reasonableness of the proposed location—the FC has determined that claimants
have a “high threshold and [must prove] more than undue hardship.”*® But the FC has also tempered the scope of

IFAs. For example “[w]hen a state participates in that which amounts to persecution, an IFA is not an option.”*®

In sum, Canadians courts have adopted the concept of IFA as latent in the determination of whether someone is a
Convention refugee. To Canadian courts, someone will not be a Convention refugee if they have no fear of
persecution in another part of the country. Once put to a claimant, they must establish that: (1) they face a serious
possibility of persecution in the entire country; and (2) conditions in the proposed IFA do not threaten their life and
safety.

b) Courts in the United Kingdom

British appellate courts have also adopted the concept of IFA, and at times, have made significant reference to
Canadian jurisprudence.

In 1997, the England and Wales Court of Appeal (EWCA) provided an analytical framework for applying the concept
of the IFA.?2° The EWCA found that a claimant will not be a Convention refugee when: (1) a state can provide an IFA

11 Rasaratnam, ibid at 709-711.

12 pid at 710.

13 Thirunavukkarasu, supra note 8 at 592.

14 Ibid at 597-598.

15 Ranganathan v Canada (Minister of Citizenship and Immigration (CA), 2000 CanLIl 16789 (FCA), [2001] 2 FC 164 at para 15
[Ranganathan].

16 Adeleye v Canada (Citizenship and Immigration), 2022 FC 81 at para 20. But see Hathaway and Foster, supra note 5 at 368-
69. See also Rasaratnam, supra note 8 at 710, discussing the concept of IFA as operating “as though it were a cessation of or
exclusion from Convention refugee status.”

17 Singh v Canada (Citizenship and Immigration), 2023 FC 996 at para 8.

18 Fashola v Canada (Citizenship and Immigration), 2023 FC 1671 at para 44.

1% Liv Canada (Citizenship and Immigration), 2014 FC 811 at para 27 [citation omitted].

20 Robinson, R (on the application of) v Secretary of State for the Home Department & Anor, [1997] EWCA Civ 3090 [Robinson].
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in a place where the claimant would not have a well-founded fear of persecution; and (2) the IFA is reasonable.?

The rationale for this determination considered two different approaches to IFAs. The EWCA first noted that there
was no explicit definition of an IFA in the Convention.?? Thus, the EWCA turned to the UNHCR Handbook?® and a
1996 Position of the Council of the European Union of the Treaty on European Union, respectively, in considering the
phrases “is outside the country of nationality” and “is unable or, owing to such fear of persecution... unwilling to avail
himself of the protection of that country” in the Convention definition of a refugee.?® The UNHCR Handbook noted
that persecution did not have to “extend to the whole territory of the refugee’s country of nationality;” the 1996
Position noted that “it may be necessary... to ascertain whether the person concerned cannot find effective
protection in another part of his own country, to which he may reasonably be expected to move.”?

The EWCA opted for the latter rationale, taking into account principles of international treaty interpretation and the
Canadian Supreme Court’s understanding of refugee law as “surrogate protection,” namely, that “the international
protection afforded by the Convention will only come into play when a country cannot afford the claimant protection
within its own frontiers.”?® On the reasonableness of an IFA, the EWCA found a number of apposite factors:

“(a) if as a practical matter (whether for financial, logistical or other good reason) the 'safe' part of the country is not
reasonably accessible; (b) if the claimant is required to encounter great physical danger in travelling there or staying
there; (c) if he or she is required to undergo undue hardship in travelling there or staying there; (d) if the quality of
the internal protection fails to meet basic norms of civil, political and socio-economic human rights. So far as the
last of these considerations is concerned, the preamble to the Convention shows that the contracting parties were
concerned to uphold the principle that human beings should enjoy fundamental rights and freedoms without
discrimination.”?”

Overall, the EWCA adopted the Canadian FCA’s test in Thirunavukkarasu: “would it be unduly harsh to expect this
person to move to another less hostile part of the country?”?® Another decision rendered in 2003 clarified that this
reasonableness test “should focus on the consequences to the asylum seeker of settling in the place of relocation

instead of his previous home”.?®

The United Kingdom House of Lords (UKHL), then England’s highest court, accepted the EWCA’s formulation of
this understanding of IFAs. It did so in a decision in 2002,3° but a more recent analysis of the principle of IFAs is to
be found in the 2006 decision of Januzi v Secretary of State for the Home Department and Others 3!

Lord Bingham of Cornhill found the concept of an IFA in the “causative condition” of the definition of a refugee
in the Convention—that of the “well-founded fear of persecution” aspect of this definition’s text.3? Specifically, he
found that:*

“... if a person is outside the country of his nationality because he has chosen to leave that country and seek asylum in a
foreign country, rather than move to a place of relocation within his own country where he would have no well-
founded fear of persecution, where the protection of his country would be available to him and where he could

21 Ibid at para 17.

22 |pid at para 10.

2 Handbook on Procedures and Criteria for Determining Refugee Status and Guidelines on International Protection under the
1951 Convention and the 1967 Protocol relating to the Status of Refugees, 1 February 2019, HCR/1P/4/Eng/REV.2 [UNHCR
Handbook].

Robinson, supra note 18 at paras 11-14

%5 |bid at paras 12-13.

26 |pid at para 16, citing Canada (Attorney General) v Ward, 1993 CanLIl 105 (SCC), [1993] 2 SCR 689 at 12.

27 Robinson, ibid at para 18.

28 |bid at para 29. See also Karanakaran v Secretary of State for the Home Department, [2000] EWCA Civ 11 at paras 67, 105.
2 AE & Anor v Secretary of State for the Home Department, [2003] EWCA Civ 1032 at para 67 [AE].

30 Thangarasa, R (on the application of) v Secretary of State for the Home Department, [2002] UKHL 36.

31 [2006] UKHL 5 [Januzi].

32 Ipid at para 7.

3 Ibid.

24
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reasonably be expected to relocate, it can properly be said that he is not outside the country of his nationality owing
to a well-founded fear of being persecuted for a Convention reason.”

The focus of the remainder of his speech was on the “reasonableness” of the proposed IFA, contrasting inter alia the
FCA’s decisions in Rasaratnam and Thirunavukkarasu® and James Hathaway’s conception of internal relocation.®
Lord Bingham opted for the former approach. For a number of reasons, he followed the EWCA’s decision in AE and
rejected the notion that an IFA must meet a minimum standard of “basic norms of civil, political and socio-economic
human rights.”3® He stated the reasonableness test as follows: “The decision-maker, taking account of all relevant
circumstances pertaining to the claimant and his country of origin, must decide whether it is reasonable to expect
the claimant to relocate or whether it would be unduly harsh to expect him to do so”.%’

Lord Hope of Craighead agreed with Lord Bingham that that the reasonableness question was not one that
considered conditions that met basic norms of civil, political, and socio-economic rights: It was simply a question of
undue harshness in the country of nationality.>®

However, he also made several observations with respect to the constraints on the reasonableness of a proposed
IFA.3® One was prohibiting this concept from “defeat[ing] the basic purposes of the Convention.”*® For Lord
Craighead, if an individual feared state persecution and the state’s presence expanded across the country, there
could be no IFA.** He also held that there could be circumstances where “[t]he situation in the country of the
claimant's nationality may be so unstable, or the persecution which the state condones in one place may be so
difficult to limit to a given area, that it would be quite unreasonable to expect the claimant to relocate anywhere
within its territory.”#?

Finally, Lord Carswell provided a speech agreeing with Lords Bingham and Craighead, speaking particularly in relation
to the concept of the IFA’s genesis in the text of the Convention. He noted both approaches: the first, approved by
Lords Bingham and Craighead, to find the concept of the IFA in the “well-founded fear of persecution” aspect of the
definition of a Convention refugee;* the second, found in the “unable or unwilling to avail oneself of state
protection” aspect of the definition.** Lord Carswell agreed with the former approach, for it provided a “principled
and workable basis for the return of a person seeking asylum to a place of relocation” so long as it cohered with
UNHCR guidance on the matter.*® Lord Carswell found that it was “necessary to stress the rigorous nature of the test
for unreasonableness or undue harshness,” citing Ranganathan from Canada’s FCA.%

1. (A Brief) Comparison and International Law’s Role

Consider first these courts’ approaches to defining the concept of the IFA. They are all immanent, whereby this
concept is derived from terms in the definition for a Convention refugee. This immanent approach to interpreting
the Convention definition and deriving the concept of the IFA was adopted despite there being no mention of the
concept of internal relocation in the text of the definition, as acknowledged in some of these decisions.

But of note, the EWCA’s understanding of an IFA focussed on refugee law as “surrogate protection,” when one cannot
seek protection in another part of the home country, following Canadian Supreme Court jurisprudence on this
understanding of international refugee law. The FCA and UKHL contained opinions grounding their understanding of

34 Ibid at paras 8, 12.

35 Ibid at para 9.

36 Ibid at paras 13-21.

37 Ibid at para 21.

38 Ipid at paras 45-46.

39 Lord Hope also relied on Thirunavukkarasu; see ibid at para 47.
40 Ipid at para 48.

41 Ibid at para 48.

42 Ibid at para 49.

43 Ibid at para 65, citing AE, supra note 27 at para 23.
4 Ibid at para 66.

4 Ibid at para 67.

4 Ibid.
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IFA on the term “well-founded fear of persecution.”* And all of these courts have seemed to find the concept of the
IFA to be a concomitant of the “unable or unwilling to seek protection” aspect of this definition in the Convention
text. They also all agreed on the analytical approach to determining whether someone had a viable IFA, with much
reference to principles from the FCA’s decisions.

To varying degrees, these courts also make reference to international law or sources in their decisions. While there
is more discussion to be had on international law’s interpretation, of particular note in these decisions was the role
of paragraph 91 of the UNHCR Handbook.®® This paragraph states that: “The fear of being persecuted need not
always extend to the whole territory of the refugee’s country of nationality. Thus in ethnic clashes or in cases of
grave disturbances involving civil war conditions, persecution of a specific ethnic or national group may occur in
only one part of the country. In such situations, a person will not be excluded from refugee status merely because
he could have sought refuge in another part of the same country, if under all the circumstances it would not have
been reasonable to expect him to do so”.*°

The FCA acknowledged this paragraph before finding the IFA concept to emanate from the text of the definition of
a Convention refugee.>® The EWCA noted it in the context of the obligations placed upon states in international
refugee law.>! And the UKHL—at least in Lord Bingham’s speech—found that the “corollary” of this paragraph “is
that a person will be excluded from refugee status if under all the circumstances it would be reasonable to expect
him to seek refuge in another part of the same country”.>2

In acknowledging this piece’s length and my commitment to a brief, conclusory section, | pose two questions to the
reader. First, from which portion of the text—if any—do you find the concept of internal flight to emanate from
the definition of a Convention refugee? And second, how persuasive do you find the UNHCR Handbook in
interpreting the Convention definition of a refugee generally, and paragraph 91 particularly, in relation to the
concept of IFA?>® Contemplating these questions, | believe, may reveal one’s commitments not only in the
understanding of the concept of the IFA, but also one’s commitments in the most fundamental exercise of
Convention refugee decision-making: uncovering the meaning of the term “refugee” in the Convention and applying
it to provide—or withhold—refugee protection.

ASIA PACIFIC

BIF23 v Minister for Imnmigration, Citizenship and Multicultural Affairs
[2024] HCA 44 (4 December 2024)

What happens when a decision-maker must seek the views of a person before making a decision adverse to their
interests, but the person lacks capacity?

BIF23 was a national of Cambodia. In Australia since the age of 12, he was convicted of offences, including theft,
intentionally causing injury and affray. He was sentenced to 18 months’ imprisonment, which meant that his visa

47 But also see James Hathaway and Michelle Foster: “While the existence of an internal alternative to asylum has sometimes
been argued to defeat the existence of a well-founded fear of being persecuted, we have shown the dangers of such an
approach —in particular, the tendency of States taking this view to impose a nearly impossible affirmative duty on asylum
applicants to demonstrate a country-wide risk of being persecuted, and the implied legitimation of using the IFA inquiry to
short-circuit a careful consideration of the affirmative elements of the refugee claim”. Hathaway and Foster, supra note 5
at 381. See also 362 for a discussion of para 91 of the UNHCR Handbook.

48 See Rasaratnam, supra note 8 at 709-710; Robinson, supra note 18 at paras 11- 12; Januzi, supra note 29 at para 7.
49 UNHCR Handbook, supra note 21 at para 91 [emphasis in original].

50 Rasaratnam, supra note 8 at 709-710.

51 Robinson, supra note 18 at paras 12-17.

52 Januzi, supra note 29 at para 7.

53 For further discussion, see Hathaway and Foster, supra note 5.
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had to be mandatorily cancelled. The Department of Home Affairs sent him a questionnaire which he completed.
It asked simple questions, such as where he was born and whether either of his parents were permanent residents.
The Department was told that he had been very confused by the questions. Nonetheless, it revoked his visa.

S501CA of the Migration Act 1958 provided that:

“(3)  Assoon as practicable after making the original decision, the Minister must:
(a) give the person, in the way that the Minister considers appropriate in the circumstances:

(i) a written notice that sets out the original decision; and

(ii) particulars of the relevant information; and
(b) invite the person to make representations to the Minister, within the period and in the manner
ascertained in accordance with the regulations, about revocation of the original decision.”

For this reason, the Department informed BIF23 that:

"While your visa has been cancelled and you no longer hold a visa, you have an opportunity to make
representations to the Minister about revoking the original decision to cancel your visa under s 501(3A).”

BIF23 was given 28 days in which to make submissions to the Minister.

At this point, the Victorian Institute of Forensic Mental Health applied for a Guardianship Order in respect of BIF23
on the grounds that he had been assessed by a consultant psychiatrist as "having “nil insight” into his
circumstances and that entrenched, firmly held, bizarre and grandiose delusions were colouring his decision-
making regarding deportation. Another consultant psychiatrist found that BIF23 had:

"... a diagnosis of Schizoaffective disorder, which has been ongoing since July 2019. He has grandiose delusions,
disorganisation, visual hallucinations and absent insight."

BIF 23 was described as "singing and dancing in the courtyard", with partial hygiene and no insight. He was taking
medication but did not understand its purpose and did not believe he had a mental iliness. He was not able to
make decisions about his living circumstances, and had no decision-making capacity about his financial and
property affairs. He believed that he could raise the dead and would be given money by the Australian
Government. The psychiatrist found that BIF23 was "currently significantly mentally unwell".

Guardianship proceedings ensued, which are not relevant here. Asto BIF23’s visa, however, the Minister accepted
that BIF23 had not had the legal capacity to respond to the invitation in the notification, or to formally empower a
person to make decisions on his behalf.

Held:

The High Court agreed. It held that the legal inefficacy of acts by someone without capacity may not be absolute
and also that a statute may displace an assumption such as capacity. But the language of s501CA required that the
benefit be provided to a person with capacity or, if the person lacked capacity, to an appointed representative. The
Court held:

“The reference to ‘the opportunity to satisfy the Minister’ is important. Where a person is simply legally unable
to avail themselves of that opportunity because of a failure of capacity, the very rationale of the provision is
wholly defeated; its operation, in such a case, would be stultified. In short, the section provides for an exchange
on the part of the Minister and a relevant applicant; the Minister gives and invites, and the person makes
representations in accordance with the invitation. Parliament cannot have intended that such a scheme is
fulfilled when only one half of the exchange — the giving and inviting — can be performed and no more.”

It might be thought that this was so self-evidently right that it hardly bears mentioning. But a Federal Court Judge
and then a panel of three judges of the Federal Court of Appeal had all dismissed BIF23’s case before it finally got
to the High Court. Granted, there were a range of other issues raised and the proceedings did evolve somewhat.
But this fundamental point had been there from the outset — a person required to be given the opportunity to
comment must be meaningfully able to do so — either in person or, if incapacitated, through a representative.
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EUROPE

Applicant v The Minister for Asylum and Migration (de Minister van Asiel en Migratie)
[20/11/2024] 202401462/1/V2 (20 November 2024) (link to EUAA database)

The Netherlands Council of State held that not all Afghan returnees from Western countries are at real
risk of serious harm from the Taliban, simply by reason of spending time in the West, and that individual
circumstances must be taken into account:

“...the Council noted that there is no clear link between stays in the West and problems upon return, and the Taliban may
not always be aware of voluntary returnees. Despite the mixed picture from public information, the Council stated
that it can be deduced that returnees from the West could attract negative attention from the Taliban or their
communities, leading the Council to acknowledge that the District Court was correct in its assessment that
returnees may be viewed in a negative spotlight.

Nevertheless, the Council argued that merely being viewed in a negative spotlight is not sufficient to conclude that a real
risk of serious harm exists. It stated that it emerges from public sources that there is no evidence that such
individuals are systematically subjected to degrading or inhuman treatment solely because of their stay in the West.
The Council emphasized that the risk of harm largely depends on individual circumstances, such as personal
disputes, political affiliations, or reasons for leaving Afghanistan, rather than simply living in the West.

The Council concluded that returnees from Western countries do not constitute a group facing systematic serious harm.
Therefore, applicants must individually prove that they face specific risks upon return. In this case, the Council
agreed with the Minister’s finding that the applicant did not plausibly establish a personal risk of serious harm or
persecution, citing factors such as the individual’s limited time in the West, continued adherence to Islam, Pashtun
ethnicity, lack of elite status, and negative credibility finding in relation to his father's employment.”

Kelly v University College Dublin (Approved)
[2025] IESC 6 (12 February 2025)

The Irish Supreme Court considered whether a Judge should have recused herself on the grounds of bias, having
regard to clause 4.4 of the Irish Judicial Conduct Guidelines which are derived from the Bangalore Principles of
Judicial Conduct. The relevant principles are Value 2 (Impartiality) and Value 4 (Propriety). The court rejected the
submission that there should be a rule of automatic disqualification where a Judge’s relative was employed in a
legal capacity in a law firm representing a party of a close relative of such Judge.

At [75]-[145], there is a useful overview of international implementation of the Bangalore Principles and the
approach to bias generally. At [99], the Court acknowledged that the Irish Guidelines had moved on from a blanket
statement in O’Reilly v Cassidy that the relationship of parent and child could not in itself disqualify a Judge. At
[100], the decision confirmed that Irish law has “reached the point where a Judge will be disqualified from hearing
a case in which a direct and close family relation (spouse, sibling or child) represents a party in court whether as
advocate or instructing solicitor”. The question was whether the law should now go further. At [162], the court
set out the general principles applicable to judicial disqualification. Judicial conduct guidelines were not
determinative but were relevant. There was no absolute rule of disqualification, even where a Judge was a party:

“

(iii) The same test is applicable in every case: whether a reasonable observer would have a reasonable apprehension
of bias (para. 71);

(iv) There are three components to this test which must be assessed together (para. 105):

(a) the reasonable and informed observer;
(b) who has a reasonable apprehension;
(c) of bias.

(v) The reasonable observer imports an objective standard (paras. 2-4);



https://caselaw.euaa.europa.eu/pages/viewcaselaw.aspx?CaseLawID=4635
https://www.courts.ie/view/Judgments/77564b62-686e-4482-a1c6-2ee72fa6adf0/d2bacfe2-2904-4bfa-8b94-7815d4e1b328/2025_IESC_6_.pdf/pdf

(vi)

(vii)

(viii)

(ix)

(x)

(i)

The apprehension necessary is akin to the standard of reasonable doubt: and must be reasoned and cogent (para.
102-104);

Objective bias is best understood as a reasonable apprehension that the case will not receive a fair and impartial
hearing (paras. 105-106);

The assessment of an apprehension of bias must give full weight to the declaration made by a judge under Article
34.6.1° and that such impartiality is central to the role which a judge accepts and holds themselves to (paras. 107-
108);

It is necessary to show a rational, cogent and logical connection between a factor identified and the apprehension
that the case will not receive a fair and impartial hearing (para. 113);

While the standard is one of reasonable apprehension, and is, and is intended to be, less than proof on the balance
of probabilities, the matter apprehended is by definition both unusual and exceptional. Therefore, the test is a strict
one, which must be rigorously applied, and is not easily satisfied. Too low a standard will damage, rather than
promote, public confidence (para. 111);

Disclosure, or non-disclosure, is not itself a separate test: it may be a component in the overall analysis of the test
of whether a reasonable observer would have reasonable apprehension that the case will not receive a fair and
impartial hearing (paras. 139-148, 155).”
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The application of those broader principles to a familial connection between a judge and a lawyer was summarised

as follows:

“(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)

(xviii)

There is no absolute rule that a judge is disqualified from hearing a case in which a relative, even a close relative, is
connected to a firm, which represents a party (para. 85);

A judge is disqualified from hearing a case in which a close relative actually represents a party whether as a solicitor
or barrister in respect of the case. This is consistent with the provisions of the Judicial Conduct Guidelines (paras.
99-100);

Close relative for these purposes is as defined in the Judicial Conduct Guidelines and Bangalore Principles to include
"spouse, civil partner, son, daughter, son-in-law, daughter-in-law, and any other close relative or person who is a
companion or employee of the judge and who lives in the judge's household". "Judge's spouse" includes a domestic
partner of the judge or any other person of either sex in a close personal relationship with the judge. (paras. 129-
130);

Where a close relative of a judge is employed in a firm acting for a party, the question of disqualification may
depend upon the particular facts of the case, the involvement of the relative, whether they have a direct and
significant financial interest in the outcome (which in the context of practice of law in Ireland would be unusual),
the degree of involvement with the lawyers actually engaged in the case, and the size of the firm (paras. 64, 73-74,
156);

In the situation where a close relative of a judge is employed in a large firm, organised in separate departments,
and where that firm represents a party, but the close relative has no involvement with the case and no financial
interest in its outcome, a judge is not disqualified from hearing such a case. This too is consistent with the Judicial
Conduct Guidelines (paras. 87, 131);

Disclosure of such a relationship in such circumstances is not required, and non-disclosure does not mean that a
judge is disqualified from hearing the case (paras. 144, 156);

Where this or any similar issue arises, or a judge is in doubt as to whether they should recuse themselves - or where
the issue is subsequently raised after the fact, or by way of appeal - a judge may provide a short account or
statement in relation to the matter, and the judge's knowledge of it. This is not an issue inter partes in the litigation,
an evidential hearing is not appropriate, and a judge cannot be required to give evidence. The statement, and any
assessment of it, becomes a matter to be considered by that court or any appellate or reviewing court in
determining the question of whether a judge ought to recuse themselves, or was disqualified from hearing a case
(para. 47).”

On the particular facts of the appeal, it had been established ‘beyond any doubt, and beyond any standard
required by the law’ that the Judge’s son had no involvement in, or connection to the case, or interest financial or
otherwise in its outcome. The Judge was not disqualified and the appeal was dismissed.
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UNHCR Interventions in pending European Court of Human Rights cases

The following interventions have been made by UNHCR in cases still pending before the ECHR, concerning the
responses by Poland, Lithuania and Latvia to a rapid increase in asylum arrivals via Belarus in 2021, with pushbacks
and non-admissions at the Belarussian borders in all three countries. All three interventions are worth reading in
full. The cases have not yet concluded:

RA and others v Poland (Application No 42120/21)

Changes in Polish law and practice had the effect of a systematic denial of asylum seekers’ access to the territory
and to asylum procedures at the Polish-Belarussian border:

“2.1.1. Following a rapid increase in irregular arrivals at the Polish-Belarusian border in the summer of 2021, the Minister
of the Interior and Administration, on 20 August 2021, amended the Regulation on Temporary Suspension or
Restriction of Border Traffic at Certain Border Crossing Points (‘Mol Regulation’). The Mol Regulation created a list
of categories of foreigners permitted to cross the border. It did not mention persons in need of or seeking
international protection. It also added a new provision, which states that any person who is not listed in the
mentioned categories of foreigners should immediately leave Polish territory. The new provision also stated that
any person found at a Polish border crossing point, where border traffic has been suspended (i.e. where no border
checks are performed and no entries are permitted), or any person outside of the border crossing into Polish
territory, shall be returned to the state border.

2.1.2. In addition to the amended Mol Regulation, the Polish government drafted legislation to amend the Act on
Foreigners and the Act on Granting Protection to Foreigners, which was swiftly passed by the Polish Parliament and
came into force on 26 October 2021. These amendments significantly restricted access to asylum and drew sharp
criticism from international, European and national organizations. According to the new provisions, persons
apprehended crossing the border irregularly are prevented from entry into Poland and issued a return order with
an entry ban from 6 months to 3 years. This order can be appealed, but has immediate effect, i.e. an appeal does
not suspend the removal.

The amendments also provide that the Head of the Office for Foreigners may disregard an asylum application filed
by a person intercepted crossing irregularly, unless the foreigner:

i. arrived directly from a territory in which their life or liberty was under threat of persecution;
ii. presented credible causes for the illegal entry into the territory; and

iii.  filed an asylum application immediately upon crossing the border.
This makes the right to seek asylum conditional and dependent on the justification for irregular crossing.

It is worth noting that since 2022, Polish administrative courts have issued several rulings indicating that the
practices at the Polish-Belarusian border, including pushbacks resulting from the implementation of Article 303b of
the Act on Foreigners or the Mol Regulation, violate the principle of non-refoulement and the constitutional right
to seek asylum in Poland.”

UNHCR contends that the absolute nature of the principle of non-refoulement meant that no action taken by a third
State affected Poland’s obligations under Articles 2 and 3 ECHR.

Restricting access to the territory and asylum procedures for all individuals crossing the border irregularly, in the
absence of genuine and effective access to legal means of entry, is at variance with the prohibition of collective
expulsion. States’ obligations under Article 4 of Protocol No 4 to the ECHR remained unaltered in situations of
‘instrumentalisation’.

The lack of suspensive effect for those receiving only written removal decisions, or of any decision at all for those
returned immediately under the Mol Regulation, and significant restrictions on Legal Aid access, together contravene
article 13 ECHR in conjunction with Article 3 ECHR and Article 4 of Protocol 4.



https://www.refworld.org/jurisprudence/amicus/unhcr/2024/en/148873
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HMM and ors v Latvia (Application no 42165/21)

The Latvian government declared a state of emergency on 10 August 2021 and introduced special measures to deny
admission of refugees and migrants arriving in an irregular manner from Belarus, authorising the use of force to deter
them and the non-admission of any asylum applications at the border, even at border crossing points. The state of
emergency Order No. 518 was extended and was now due to expire on 11 August 2023.

UNHCR’s arguments are summarised at the end of the intervention thus:

“5.1.  UNHCR has repeatedly condemned the so-called ‘instrumentalization’ of refugees by States to achieve political
ends. Forcing, encouraging or facilitating movements of refugees to other countries creates grave risks and
compounds the suffering and trauma of persons on the move, as well as creating security and public order
challenges for States receiving such movements. Nevertheless, ‘instrumentalization’ does not provide a basis for a
general derogation from asylum, refugee protection and human rights norms.

5.2. UNHCR submits that following the emergency declaration in 2021, Latvian laws and practices have created a
systematic practice of summary returns that contravenes both international and European law.

First, the summary removal to Belarus of individuals potentially in need of international protection is at variance
with international refugee and human rights law, regardless of the declaration of a situation of emergency or
‘instrumentalization’. Given the absolute nature of the principle of non-refoulement, no action taken by third States
affects Latvia’s obligations under Article 3 ECHR.

Second, restricting access to territory and asylum procedures for all individuals crossing the border irregularly, in
the absence of genuine and effective access to legal means of entry, is at variance with Article 4 of Protocol No. 4
to the ECHR. In addition, given the essential nexus between the principle of non-refoulement and the prohibition
of collective expulsion, UNHCR submits that States’ obligations under this provision do not change in situations of
declared ‘instrumentalization’ of migration.

Third, even in situations of so-called ‘instrumentalization’, detention must meet the lawfulness standards
developed by this Court in relation to situations of mass arrivals of asylum-seekers.

Fourth, failing to provide individuals with written removal orders and imposing significant restrictions on access to
legal aid contravenes Article 13 ECHR in conjunction with Articles 3 ECHR and 4 to Protocol No. 4 to the ECHR. In
UNHCR’s view, these conclusions remain valid also in situations of so-called ‘instrumentalization’.”

COCG and ors v Lithuania (Application no 17764/22)

In 2021, the Lithuanian government passed emergency legislation, which had previously been considered by the
European Court of Human Rights in the June 2022 First Chamber decision in MA v Balstybes sienos apsaugos tarnyba
[30 June 2022] C-72/22 PPU, following which no significant changes had been implemented by the Lithuanian
authorities.

A systematic practice of non-admission of persons entering Lithuania irregularly from Belarus existed, with
individuals being pushed back to Belarus by being required to cross the border outside the regular border crossing
points. A total of 22,568 persons were known to have been refused admission between 2021 and 2024, including
nationals from Afghanistan, Yemen and Syria, all of which are countries with high refugee recognition rates. There
was at least one known example of chain refoulement from Belarus to the migrant’s country of origin. Approximately
580 persons, mainly Belarus citizens, had been exempted from the legislation and granted access to asylum
procedures despite their irregular arrival.

UNHCR argued that:

“ ...Forcing, encouraging or facilitating movements of refugees to other countries creates grave risks and compounds
the suffering and trauma of persons on the move, as well as creating security and public order challenges for States
receiving such movements. Nevertheless, ‘instrumentalization’ does not provide a basis for a general derogation
from asylum, refugee protection and human rights norms. UNHCR submits that following the emergency
declaration in 2021, Lithuanian laws and practices have created a systematic practice of summary returns that
contravenes both international and European law.



https://www.refworld.org/jurisprudence/amicus/unhcr/2024/en/148873
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First, the summary removal to Belarus of individuals potentially in need of international protection is at variance
with international refugee and human rights law, regardless of the declaration of a situation of emergency or
‘instrumentalization’. Given the absolute nature of the principle of non-refoulement, no action taken by third States
affects Lithuania’s obligations under Article 3 ECHR.

Second, restricting access to territory and asylum procedures for all individuals crossing the border irregularly, in
the absence of genuine and effective access to legal means of entry, is at variance with Article 4 of Protocol No. 4
to the ECHR. In addition, given the essential nexus between the principle of non-refoulement and the prohibition
of collective expulsion, UNHCR submits that States’ obligations under this provision do not change in situations of
declared ‘instrumentalization’ of migration.

Third, the de facto detention measures adopted under the emergency legislation are not in line with the standards
and procedural safeguards required by Articles 3 and 5 ECHR. Even in situations of so-called ‘instrumentalization’,
detention must meet the lawfulness standards developed by this Court in relation to situations of mass arrivals of
asylum-seekers and conditions must be in line with Article 3 ECHR.

Fourth, failing to provide individuals with written removal orders and imposing significant restrictions on access to
legal aid contravenes Article 13 ECHR in conjunction with Articles 3 ECHR and 4 to Protocol No. 4 to the ECHR. In
UNHCR’s view, these conclusions remain valid also in situations of so-called ‘instrumentalization’.”

SS St Louis

On 15 May 1939, more than 930 refugees sailed from Hamburg on S5 St Louis in an effort to flee Nazi
Germany. On arriving in Havana, however, the Cuban government canceled their landing permits. The
American Jewish Joint Distribution Committee negotiated unsuccessfully on behalf of the passengers and

the Cuban government forced the ship to depart.

Although she sailed near the Florida coast, the

US government did not allow the passengers to land, since they did not have visas and had not passed
security screening. American newspapers publicised the saga and many Americans sympathised with the
passengers. Canada also refused entry. Eventually, Great Britain, France, Belgium, and the Netherlands
each admitted a percentage of the passengers on their return to Europe in June 1939. Many were later
able to obtain visas and leave for the United States before the German invasion of western Europe in
May 1940, but 254 of St Louis’ passengers would be murdered in the Holocaust.

SS St Louis, 1939
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Since then, Art 14(1) of the 1948 Universal Declaration of Human Rights has enshrined the principal that:

Everyone has the right to seek and to enjoy in other countries asylum from persecution.
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THE INTERNATIONAL ASSOCIATION OF REFUGEE AND MIGRATION JUDGES
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particular, it fosters recognition that refugee status is an individual right established under international law, and
that the determination of refugee status and its cessation should be subject to the rule of law.
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THE ASSOCIATION’S WORKING PARTIES

The Association maintains a number of Working Parties, for the advancement and exploration of developments in
refugee and migration law. The Convenor of the Working Parties is James Simeon, who can be contacted at
jcsimeon@yorku.ca. The Working Parties’ Rapporteurs are:

Rapporteurs
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Asylum & Migration Procedures Michael Hoppe Michael.Hoppe@vghmannheim.justiz.bwl.de
Deportation Martin Treadwell Judge.Treadwell@courts.govt.nz
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including links to works of third parties. The IARMIJ fully excludes all liability of any kind to any person or entity that
chooses to rely upon the information. The IARMJ is not responsible for and does not endorse the content of other websites
linked to, or referenced from, this newsletter. It cannot guarantee that links will work.
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