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Dear friends and colleagues,
From the United States to Australia, and across Europe and Africa, migration has become a
defining issue of our era, embodying both human resilience and the search for a place to
belong. As millions are displaced by conflict, climate change, and
inequality, the movement of people brings both opportunities and
challenges to host countries and to migrants themselves. In the
realm of migration and refugee law, we — the judges - play a pivotal
and often challenging role. We are tasked with preserving the
integrity of the law, ensuring the protection of refugees, and
correctly applying provisions that govern migration. But our
responsibilities extend beyond legal interpretation; we must also
safeguard the security of the state and balance this with compassion
for those seeking refuge. Above all, we face an internal struggle: we

are called to adjudicate cases marked by hardship and human
suffering, where each decision can alter the course of a life. This duty to

remain impartial and just, even in the face of sorrow, is perhaps our

greatest challenge.

These complex issues—preserving the law, protecting refugees, applying correct migration
provisions, and safeguarding state security—are central to the discussions in our conferences
this year, organized by the IARMJ chapters. Together, we are engaging with these topics,
sharing insights, and confronting the challenges of adjudicating cases that so often reflect
profound human suffering. Through these gatherings, we concentrate in the complexities of
migration and refugee law, examine our role as adjudicators, and discuss ways to strengthen
our commitment to fairness, justice, and humanity. It is in these shared spaces that we find
the support and insight to face the challenges of our work.

These conferences reflect the core strength of our association: our ability to unite, no matter
how far apart we may be. And this newsletter is dedicated to our conferences!

Hope you enjoy!

Co- Editor
President, IARMIJ Europe Chapter
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HABARI KUTOKA NAIROBI
Update from the President

Greetings to you all,

The European Chapter Conference in Dublin, Ireland, was a huge
success and the outgoing President’s report in this Newsletter is
testament to the great progress made by the Chapter in executing its ” L

mandate over the last couple of years. | must therefore thank Judge BostjanZalar for his
leadership and congratulate Judge Catherine Koutsopoulou on her election as the new
Chapter President.

| also wish the other Chapters happy deliberations during their conferences later in the year
and report that preparations for the global Conference and pre-conference in Kenya at the
end of 2025 are on course. We shall continue updating members on decisions of the
Management Board and Local Organizing Committee including on the theme and specific
venue as we go along.

Even as we celebrate all our achievements as an Association over the last 27 years we must
keep reminding ourselves that, in today's world, judges in the area of refugee and migration
law must navigate complex legal frameworks while being culturally sensitive and aware of the
unique circumstances that refugees face. This involves understanding the socio-political
contexts of their home countries, which can often require specialized knowledge and training.
Additionally, judges must contend with a rising tide of political populism and anti-immigrant




sentiment, which can influence public perception and policy regarding refugees and asylum
seekers.

The increasing caseloads also highlight the need for streamlined judicial processes. Delays in
hearings can result in prolonged uncertainty for refugees, impacting their mental health and
integration possibilities. Many legal systems are exploring various reforms to expedite these
processes while ensuring fair and thorough evaluations. South Africa for example is battling
case backlog going back several years and is working towards strategies to address the crisis.
The use of technology as an enabler of justice and a tool for fast-tracking decision making can
no longer be underestimated.

Moreover, there is a growing recognition of the importance of trauma-informed practices
within the judicial system. Refugees often arrive with complex psychological burdens
stemming from their experiences. Judges are increasingly being trained to recognize signs of
trauma and to handle cases with sensitivity, which can help create a more supportive
environment for refugees during legal proceedings.

The intersection of refugees and judges in today’s world represents a crucial area of concern
within the larger context of human rights and justice. As the global refugee situation
continues to evolve, it is essential that judicial systems adapt to meet the challenges
presented, ensuring fair treatment and protection for those who have sought safety and a
new beginning. The role of judges in this process remains vital, as they uphold the rule of law
and the principles of humanity in an increasingly complex landscape and | wish us all the best
as we navigate the complexities of our work.

For those attending the Africa Chapter Conference in scenic Sharm El Sheikh in Egypt next
month, see you there!

Thank you!

l1ase Lenaola

President, IARMJ




NEWS FROM THE CHAPTERS

In each issue, we report on developments and issues affecting the four chapters of the IARMJ

AFRICA CHAPTER

Dear friends and colleagues,

Time has just flown, we’re now in November and our conference at
Sharm el Sheikh is just a week away. We’re now putting final touches
on all fronts, to ensure we have a successful conference. On other
fronts, | can confirm that the long-awaited Judicial Engagement in

South Africa will be taking place during the first week of November
2024. It has been a painstaking exercise to get here and hopefully some measure of
understanding will be achieved in the process. South Africa has become very litigious in the
asylum and general immigration space. A recent matter was heard and decided in the
Western Cape High Court, in which the Department of Home Affairs was interdicted from
arresting, detaining and deporting any foreign national, based on certain amendments to the
Refugees Act and regulations. The amendments were introduced to deal with large scale
illegal entry and stay matters, especially from Ethiopia and Somalia. Part B of that matter is
still to be determined, however.

The White Paper process launched by the Government of South Africa, last year is currently
on ice. After the elections and with the coming in of a Government of National Unity, we have
seen a new Home Affairs Minister. We remain watchful of what the true intentions are of the
Government.

| can also report that the establishment of a Lusophone speaking Centre of Excellence has
progressed very well. We have now reached consensus with the UNHCR, that the Centre be
based in Luanda, Angola. It will be recalled that we had wanted the Centre to be established
in Maputo, Mozambique. The Centre will be hosted at the Catholic University of Angola. The
official launch of the centre is scheduled for 25 November 2024, which will be followed by a
three-day training programme. This is an important development in this continent. It means
that Portuguese speaking Judges will now also be catered for in this continent. We're
naturally excited at this development.

Meanwhile, our efforts to establish a foothold in French speaking West Africa continue. Our
objective is to establish a French speaking Centre of Excellence in that part of the continent
as well. The UNHCR for West and Central Africa is cooperating with us in this initiative. Our
English-Speaking Centre’s training programme at the University of Cape Town is also
progressing well. We have actually generated interest on the continent and for any training
session we are always oversubscribed.

On the caselaw front, the case | mentioned earlier is the newest in South Africa. Its full
citation is Scalabrini Centre of Cape Town and Another vs Minister of Home Affairs and Four




Others Case no 8486/2024.Meanwhile the Court rolls continue to be clogged with big
numbers of Ethiopian and Somali foreigners who have been arrested for being in SA illegally.

JP Mlambea

President,
IARMJ Africa Chapter

AMERICAS CHAPTER

Hello colleagues,

It is my pleasure to be reaching out to you all. It is that time of the year:
Election season. Wherever you may fall on the political spectrum in whichever
country you reside in, your profession is one that involves adjudicating
migrants’ rights. Timeworn is politicians painting migrants in a certain light. As
Roman poet Claudian said, “Everyone insults the immigrant.” It is crucial—
now and always—that independent judiciaries treat migrants fairly in their
courts and uphold the law. This includes seeing them not only as litigants, but
as people: People who have families, often work jobs other do not wish to, ;
and are vulnerable to the political whims of the day. And in this wake, international law shows it force
not in times when migrants’ rights are safe, but when they are under attack.

With this introduction out of the way, let me provide another. Our guest author is the Honourable Justice
Michael Battista. He practiced immigration and refugee law for three decades—exceptionally, | must add.
He is a new colleague of mine and others in this association at Canada’s Federal Court. Our Court is
luckier to have a jurist—and person—of that calibre. And so is our association. Please join me in
welcoming him and reading his outstanding piece for this newsletter.

Justice Slingad Abmed
President,

IARMJ Americas Chapter

The impact of international law on domestic law: a Canadian case study

By Justice Michael Battista
l. Overview

As an area of law aspiring to transcend national borders, international law often has direct
relevance on the right of migrants. Yet globally there is no consistent practice among states
regarding the influence of international law on domestic law.

This article presents a case study regarding the impact of international law on Canada’s
domestic laws. It will be seen that this impact is the product of cooperation between
Canada’s three branches of government, the executive, the legislative and the judiciary.




Part llof this article will discuss the Canadian Federal Court of Appeal (FCA) case in de Guzman
v Canada (Minister of Citizenship and Immigration (FCA), 2005 FCA 436 [de Guzman], with
particular attention to the FCA’s discussion of international law.
Part Il will discuss the Supreme Court of Canada’s decisions in Canada (Minister of Citizenship
and Immigration) v Vavilov, 2019 SCC 65 [Vavilov] and Mason v Canada (Citizenship and
Immigration), 2023 SCC 21 [Mason] and their examination of international law under
Canada’s immigration and refugee protection legislation, the Immigration and Refugee
Protection Act, SC 2001, c 27 or the IRPA.
Part IV will provide examples regarding the application of these developments in two
decisions at the Federal Court and Federal Court of Appeal.
Part V will discuss how paragraph 3(3)(f) of the IRPA and the cases discussed above illustrate
the interaction between all three branches of Canadian government: the Executive in its role
regarding international relations, Parliament’s role in passing laws referring to Canada’s
international legal obligations, and the judiciary’s role in interpreting these laws.

Il. de Guzman
Paragraph 3(3)(f) of the IRPA provides that the Act is to be “construed and applied in a
manner that... complies with international human rights instruments to which Canada is
signatory.”
The meaning of this provision was squarely at issue in the Canadian Federal Court of Appeal’s
(FCA) decision in de Guzman. A specific issue in that case was the interpretation of a provision
barring immigration status in the family category.’ The FCA was tasked with determining
whether this provision was inconsistent with human rights instruments to which Canada was
signatory, including the right of families to live together and the best interests of the children.
While the FCA found that this provision did not give priority to international human rights
instruments over inconsistent provisions in the IRPA,’it also found that provisions of the IRPA
had to be interpreted and applied in a manner that complies with binding international
human rights instruments to which Canada is a signatory, “in the absence of a contrary
legislative intention.”3Such instruments included, for example, the International Covenant on
Civil and Political Rights and the Convention on the Rights of the Child."The FCA also noted
that non-binding instruments would be used as “persuasive and contextual factors in the
interpretation and application of the IRPA.”’

II. Vavilov and Mason

In 2019, the Supreme Court of Canada published a decision that fundamentally altered the
landscape of Canadian administrative law. It held that there were generally only two
standards of review for the decisions of administrative decision-makers: reasonableness or
correctness. Reasonableness is a deferential but robust standard of review, looking for

'de Guzman at paras 2-6.
’Ibid at paras 54-60.
*Ibid at para 87.

*Ibid at para 87.

>Ibid at para 89.




decisions to bear the “hallmarks” of reasonableness—justification, intelligibility, and
transparency—and for decisions to be justified in relation to their legal and factual
constraints.
One such legal constraint on decision-makers is international law—at least in “some
contexts.” Specifically, the Supreme Court found that Canadian legislation is presumed to
comply with Canadian international obligations, including “values and principles of customary
international law,” and that international treaties and conventions can inform whether a
decision was reasonable, even where such treaties and conventions had not been
implemented into a statute.®
This methodology was applied by the Supreme Court in the recent decision of Mason. A
majority of Justices at the Supreme Court found that Canada’s Immigration Appeal Division
(IAD) had provided an unreasonable interpretation of an inadmissibility provision in the IRPA,
including because the interpretation in question did not comply with Canada’s international
legal obligations. Specifically, the majority found that:’
...the role of the Refugee Convention in constraining the interpretation of the IRPA is a
guestion of law, one that Parliament by s. 3(3)(f) has expressly directed a court or
administrative decision maker to consider. The IAD’s failure to consider this issue did
not involve the omission of a “minor aspect of the interpretive context” (Vavilov, at
para. 122). Rather, it involved the omission of the principle of non-refoulement — “the
cornerstone of the international refugee protection regime”, and a critical legal
constraint on interpretation of the IRPA, one that Parliament has decreed must be
considered in construing and applying the IRPA. This crucial omission made the IAD’s
decision unreasonable.
V. Application of Vavilov andMason

Vavilov and Mason’s treatment of paragraph 3(3)(f) of the IRPA has been applied in recent
decisions from Canada’s Federal Court (FC) and the FCA.

Applying the principles in Mason, the FCA recently found that Canada’s Immigration Division
(ID) unreasonably interpreted an inadmissibility provision in the IRPA by failing to consider
Canada’s commitment to non-refoulement.®Specifically, the FCA found that “the principle
of non-refoulement is a critical legal constraint on interpretation of JRPA—one that
Parliament has mandated that immigration adjudicators consider in interpreting the
legislation.”® The FCA further found that the “[t]he Refugee Convention is thus determinative
of how IRPA is to be interpreted, in the absence of a contrary legislative intention,”’® the 1D’s

interpretation of the provision in question running afoul of the principle of non-refoulement
in the Refugee Convention and therefore being unreasonable.™

®Vavilovat para 114.

"Mason at para 117.

8Canada (Public Safety and Emergency Preparedness) v Weldemariam, 2024 FCA 69 [Weldemariam]at paras 38-65.

°Ibid at para 52, citing Mason at paras 85, 106, 117-118; IRPA at paras 3(2)(b) and 3(3)(f); B010 v Canada (Citizenship and
Immigration), 2015 SCC 58 at para 49.

Y1pid at para 53 [citations omitted].

Ybid at paras 61-65.




The FC has also examined paragraph 3(3)(f) of the IRPA in Vavilov and Mason’s wake. It found
that an officer of Canada Border Services Agency had rendered an unreasonable decision in
failing to consider Canada’s international obligations pursuant to section 3(3)(f) of the IRPA
when refusing to defer an individual’s removal from Canada.**The Court affirmed that Mason
required decision makers to consider Canadian international obligations when interpreting
the IRPA, that Canadian courts consider both the text of an international convention and
international customary law, and that the applicant’s removal in this case “could amount to a
breach of Canada’s obligations under the ICCPR [International Covenant of Civil and Political
Rights].”**The Court further noted a recommendation from the conference at which the
Refugee Convention was adopted that found the right of a refugee’s to the protection of a
refugee’s family.**
V. Paragraph 3(3)(f): Unity in Branches of Government

From these decisions, we see Canadian courts committing to the principle that immigration
decision-makers must consider Canada’s international legal obligations when exercising
Canadian state power. A failure to so do may result in judicial intervention. International law
therefore, can be seen to bind the Canadian state to a certain extent when it comes to
migrants.
From the above, paragraph 3(3)(f) presents a noteworthy instance of unity in purpose
between Canada’s three branches of government.
Here, Canada’s federal legislature—Parliament—has passed paragraph 3(3)(f) of the IRPA. It
did so in 2001, with section 3 being amended in both 2012 and 2019." Canada’s federal
executive ratifies international conventions, including signing on to such conventions as the
United Nations Slavery Convention (1926), the Refugee Convention (1951), the International
Covenant on Civil and Political Rights (1966), and the Convention on the Rights of the Child
(1989).*® Canada’s federal courts—including the FC, FCA, and Supreme Court—then
determines whether Canada’s executive, as represented by decision-makers whose authority
was delegated thereof from Parliament, has exercised public power in a fashion that accords
with such conventions and other relevant international legal obligations.

VL. Conclusion
Canadian domestic law is achieving increasing clarity regarding its relationship with
international law. Through domestic legislation expressly requiring consistency with
international law, as well as an approach to judicial review of administrative law decisions
that requires consideration of Canada’s obligations internationally, Canada’s three branches
of government have collaborated to achieve this clarity. International law—despite being
“non-Canadian” law—thus plays a crucial role in determining the rights of migrants—
themselves being “non-Canadian” under the law.

YSetirekli v Canada (Public Safety and Emergency Preparedness), 2024 FC 615 [Setirekli].
13, .

Ibid at paras 32-34.
“Ibid at para 35.
Psee Immigration and Refugee Protection Act — 2001, c. 27, s. 3: laws.justice.gc.ca/eng/TablePublicStatutes/Il.html.
!¢ canadian Civil Liberties Association, “Canada & the UN: Convention and Treaties” (May 17, 2016): ccla.org/get-
informed/talk-rights/canada-the-un-conventions-and-treaties/.
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ASIA PACIFIC CHAPTER

Dear friends and colleagues,

The Asia Pacific regional conference is almost here, and we are looking
forward to welcoming people from the region and further afield to
Melbourne. The conference will be held at the Peter Mc Mullin Centre
on Statelessness, University of Melbourne, Australia and will address

important and topical themes under the conference title Vulnerabilities
in Refugee and Migration law: People, processes, and systems. We are :./ /
excited to be partnering with the Peter Mc Mullin centre on Statelessness due to their

9
aadl

linkages with many eminent scholars, practitioners and NGOs in statelessness and refugee
matters throughout the region.

We are excited to have fantastic speakers from the region and further afield who will cover
topics of interest and relevance to our work which will stretch from mental health and
therapeutic jurisprudence in the courtroom and review decision making, consideration of
protection developments and statelessness issues in the Asia Pacific region, Developments in
immigration detention in the region and internationally, Credibility assessments and
psychological research evidence, gender and sexuality protection claims, resilience and
displacement in the context of climate change and disasters, and the vulnerabilities and
opportunities of Artificial intelligence in our field.

We look forward to welcoming attendees from throughout the Asia Pacific to listen and
engage with these topics, and for many there will be an opportunity on the third day to focus
on relevant topics in a workshop format.

On the first night of the conference we look forward to celebrating and catching up with
colleagues at the Conference Dinner at the beautifully appointed University House,
Woodward Centre.

The Australian Administrative Review Tribunal

This quarter has seen the opening of the Administrative Review Tribunal (the Tribunal) here
in Australia. The Tribunal reviews a wide range of government decision making, including
protection and migration matters. The Administrative Review Tribunal Act requires the
Tribunal to pursue the objective of providing an independent mechanism of review through
processes which are fair and just, accessible and responsive to applicants, and promotes
public trust amongst other objectives. As you can see, the Tribunal is focused on delivering
review of decisions for all persons, with a specific focus in providing accessibility and
responsiveness to the diverse needs of parties.

Of particular interest is the structure of the Tribunal, which aligns protection and migration as
separate but related jurisdictional areas, and each of the jurisdictional areas has a number of
lists of members across migration and protection, but members are generally assigned to a




number of jurisdictional areas and can work across them, this structure allows for expertise in
the membership but also flexibility to have members take on cases across area.

Another area of interest if the Guidance and Appeals Panel which allows the President of the
Tribunal to specify certain decisions which should be considered by a panel of experienced
members and which may lead to the provision of a guidance decision.

Along with the legislative and procedural and administrative changes the government has
also appointed a large number of members to the Tribunal recently. After training the
majority of these members are taking on their first protection cases.

Sesn Batuen

President, Asia Pacific Chapter

EUROPE CHAPTER

“President's Report” for the Period between 12 September 2022 until 8 September 2024
[abstract, the full report can be found at: Europe Chapter (members
area)]

Dear friends and colleagues,

Areas of main activities

Below is the list of 17 different areas of the main activities of the
European Chapter that have been conducted based on some
coordination between members of the Management Board (or/and of
the Council). The areas of activities are not structured according to
their importance, but rather (partly) in chronological order:

1. Preparations for the 13th World Conference of the IARMJ in The Hague (9-12 May
2023). This work from September 2022 until May 2023 was done — speaking only from the
perspective of the input of the European Chapter - primarily by Katelijne Declerck (the
Honorary President of the IARMJ Europe and Immediate Past President of the IARM)),
Sebastiaan de Groot (Past President of the IARMJ) and by Liesbeth van de Meeberg.

2. Assistance to the Secretariat of the Global IARMJ in all matters concerning
administration of the global IARMJ. Through the entire period of two years a lot of work was
done almost on a daily basis by Katelijne Declerck, Sebastiaan de Groot, Johan Bouwman and
Liesbeth van de Meeberg as regards normal functioning and communication between all
chapters of the IARMJ (emails, letters, website postings, inquiries from around the world,
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matters of global financial matters, work of the Editorial Board of the IARMJ, assistance in the
organisation of the conference of the African Chapter in Arusha and the American Chapter,
selection of new head of the Global Secretariat) which everything affected the European
Chapter and its connection with the other chapters. 2

3. Preparations together with the EUAA for the High-Level Roundtable between CJEU,
ECtHR, IARMJ Europe, UNHCR, EUAA - work on the concept of the programme, speakers and
concrete topics lasted from September 2022 until March 2023. Coordination and
preparations for the next High Level Round Table between CJEU, ECtHR and national judges
supported by the EUAA started on 24 May 2024 and it was decided that the next High-Level
Roundtable will take place on 15-16 May 2025 in the premises of the ECtHR in Strasbourg.

4. Representation of the IARMJ Europe in the Selection Committee of the EUAA for
trainer's pool of the EUAA. This work was done in November 2022 and in the first part of
2024.

5. After the conference of the IARMJ Europe in Brdo (September 2022), a consolidation
of the membership list of the IARMJ Europe and efforts to effectively collect membership fees
have started and were completed. This was done by Liesbeth van de Meeberg. At the
moment, the IARMJ Europe has around 320 members. In the year 2024, we recognised a
noticeable increase (but less than 10) in the raise of the interests of academics, lawyers (U.K.)
and judge assistants (Finland, Slovenia) to become “associate members” (members without
voting rights). In addition to checking CVs of candidates for “associate membership” and rules
governing status and roles of judge assistants in respective countries, the Management Board
in those cases also asked for a recommendation by a member of the IARMJ Europe.

6. Cooperation (partnership) with European Judicial Training Network (and ERA Trier):
The IARMIJ Europe was represented at regular Annual meetings of the Partners and Contact
Points within the EJTN and with respective units of the EU Commission in the follow up of the
EU Pilot Project — Lot 4 on judicial training (Brussels, 26-27 January 2023 and 23 January 2024
—online participation). Among other activities, the EJTN organises and finances study visits of
judges on several areas of EU law. The area of asylum law is already for several year on the
very top of the list in terms of numbers of those exchanges (study visits of judges) among all
areas of EU law (competition law, family law, environmental law, criminal law, labour law
etc). Members of the IARMJ Europe also regularly give presentations at the ERA's annual
conferences on asylum and migration law (for details on this and presentations at the EJTN
events, see the list of examples of trainings as appendix to the activity under point 17).

7. Annual bilateral meetings and exchanges with UNHCR offices in Brussels, Geneva
and regional offices of the UNHCR on future cooperation between UNHCR and IARMJ Europe.
In 3 the actual period those meetings have been exercised on-line.

8. ldentification, selection and nomination of candidates to be elected as officers of
the IARMJ Europe at the General Meeting of the IARMJ Europe in Dublin. These activities
have been conducted more or less continuously from February 2023 until September 2024
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with exchange of emails, on-line meetings and discussions in person (see also the activity
mentioned below under point 11).

9. Representation of the IARMJ Europe at regular Annual Coordination and Planning
Meetings of the Network of Courts and Tribunals of the EUAA (June 2023 and 22-24 May
2024). This work was done primarily by Hugo Storey, but indirectly also by several other
members of the Management Board of the IARMJ Europe who represented their own
judiciaries.

10. Representation of IARMJ Europe in the context of the EUAA's consultation process
on the forthcoming monitoring system as regards “handling appeals” by courts and tribunals
under Article 14(3)(b) of the EUAA Regulation within the Network of Courts and Tribunals of
the EUAA (hereinafter: C&T Network) and via the Advisory Group of judges established for
that purpose by the EUAA. The consultation process was initiated by the EUAA in June 2023
at the Annual Coordination and Planning Meeting of the EUAA. Further meeting of the C&T
Network for the purpose of consultation on the monitoring system were on 25 July 2023, on
31 January 2024 and on 22-24 May 2024. Four members of the Management Board of the
IARMJ Europe were active in consultation process within the C&T Network and several other
members of the IARMJ Europe in the capacity of representing their own judiciaries. On 14
July 2023, a legal analysis as regards possible problems and challenges in respect of judicial
independence and the envisaged (and regulated) EUAA's monitoring system was drafted by
the President of the Management Board of the IARMJ Europe in consultation with some
other members of the C&T Network (Luca Perilli, Holger B6hmann, Hugo Storey).

Additional written comments to the EUAA's developing concept of methodology were
submitted to the EUAA in June 2024 and by members of the Advisory Group on 15 July 2024
and on 31 July 2024. The Advisory Group, which consist of 8 judges, was established by the
EUAA on 11 July 2024 for the purpose of consultation only about the questionnaire that will
be used for courts and tribunals during the exercise of monitoring systems. The Advisory
Group had its first meeting on 18 July 2024, where two members of the Management Board
of the IARMIJ-EU were included (Vice-President C. 1 Comments on Monitoring Mechanism
under Articles 13, 14 and 15 of the EUAA Regulation 2021/2303 and on Background
Documentation in the Context of the Recent Annual Coordination and Planning Meeting (1-2
July 2023) and the Forthcoming On-Line Meeting of the EUAA Courts and Tribunals Network
Scheduled on 25 July 2023 (K. Koutsopoulou and B. Zalar). The last written comments of the
President of the Management Board of the IARMJ Europe on the aforementioned
qguestionnaire were submitted to the EUAA on 31 July 2024.

11. Members of the Management Board participated in discussions on the so called
“convergence” issue under the mandate of the EUAA. At the occasion of the conference
organised by the Belgian Presidency of the Council of the EU and EUAA on “Convergence in
Asylum Decision making: Taking Stock and Charting Paths” (18 March 2024) three members
of the Management Board (J. Berg as Secretary, C. Koutsopoulou and B. Zalar) and four
members of the Council of the IARMJ Europe (H. Becker, A. Bengtsson, Jacek Chlebny and
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Katelijne Declerck) met in person and discuss various issues of the IARMJ Europe. This
included discussions on the next elections of officers of the IARMJ Europe at the General
Meeting in Dublin. Important developments as regards election of officers also took place
during the Annual Coordination and Planning Meeting of the C&T Network in Malta on 22-24
May 2024 with the presence of three members of the Management Board (H. Storey, J. Berg
and B. Zalar) and one member of the Council (H. Dérig).

12. June 2023-June 2024: preparations for the biennial meeting of the IARMJ Europe
in Berlin. This work was primarily done my Vice-President Michael Hoppe and his German
colleagues and Liesbeth van de Meeberg.

13. January 2024-September 2024: intensified work on the programme of the next
biennial conference of the IARMJ Europe in Dublin. A great majority of organisational work
“on the ground” was done by Hillka Becker (President of the Council of the IARMJ Europe)
and her team from the International Protection Appeals Tribunal and Liesbeth van de
Meeberg.

14. Throughout the entire period Katelijne Declerck as Immediate Past President of the
global IARMJ, Catherine Koutsopoulou as Vice-President of the global IARMJ and Bostjan Zalar
as President of the Management Board of the IARMJ Europe in the capacity of being
members of the Executive Board of the global IARMJ Europe, participated at the regular (once
per month) on-line meetings of the Executive Board of the IARMJ. The two main topics
relevant for the IARMJ Europe were the following: new concept of global Newsletter and
preparations for the global conference in Nairobi in November 2025 (for the latter, see also
point 1 of this list).

15. Activities in the Editorial Board of the Newsletter on European Asylum Issues for
Judges (NEAIS) and Newsletter on European Migration Issues for Judges (NEMIS), Radboud 5
University, Center for Migration Law, Nijmegen (September 2022 — September 2024).

16. Membership (K. Koutsopoulou and B. Zalar) in the Pool of Experts in the Field of
Legal Migration (EU Commission). However, this expert group is not very active. The only
meeting we had in this period was on 30 May 2023 (on-line) on the issue of EU Strategy for
Establishing Pool of Talents.

17. Throughout the entire period from 12 September 2022 until 8 September 2024
members of the IARMJ Europe provided trainings for judges (and lawyers) and have
presentations at various forums on variety of asylum and migration related topics.

Immediate Past President,
IARMJ Europe Chapter
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EUROPE CHAPTER
(Dublin, 9 September 2024)

Officers:

President: Catherine Koutsopoulou (Greece)
Vice-Presidents:

1. Michael Hoppe (Germany)

2. Johan Berg (Norway)

Secretary: Hilkka Becker (Ireland)

Treasurer: Jeremy Rintoul (United Kingdom)
Immediate Past President: Bostjan Zalar (Slovenia)

Council members:

1. Anna Bengtsson (Sweden)

2. Thomas Besson (France)

3. Jakub Camrda (Czech Republic)
4. Jacek Chlebny (Poland)

5. Katelijne Declerck (Belgium)

6. Sebastiaan de Groot (the Netherlands)
7. Ella Kataieva (Ukraine)

8. Peter Nedwed (Austria)
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TO IARMJ Europe Chapter members

As the newly elected President,
Catherine Koutsopoulou sends her introductory letter

to all members of the Chapter

Dear Esteemed Members of the IARMJ European Chapter,

| would like to express my thanks to those of you who attended and contributed to the
success of the European Chapter conference in Dublin. It was a great honor to witness such
engaging discussions, thoughtful insights, and collaborative exchanges throughout the event.
Your participation not only enhanced the quality of the conference but also reinforced the
sense of unity and shared purpose that defines our organization.

As the newly elected president of IARMJ Europe, | am both humbled and excited to lead this
distinguished community of Judges who are dedicated to advancing and exchanging our
knowledge of asylum and migration law. Our path forward requires focus, unity, trust, and a
clear vision for what we can achieve together. We need to foster deeper collaboration,
teamwork, strengthen our commitment to professional excellence, defend our judicial
independence, and secure the financial sustainability necessary for our growth. Together, we
have the unique opportunity to build on the foundation laid by our predecessors, and | look
forward to working closely with all of you to further the mission and vision of IARMJ.

In the coming months | will focus on expanding our outreach, fostering interdisciplinary
collaboration, and providing more opportunities for knowledge sharing and professional
development. | am eager to hear your ideas and feedback as we chart the course for the
future of IARMJ Europe, which you can email to me directly or through our secretariat.

Thank you once again for your continued commitment to IARMJ and for making our
conference a resounding success. | look forward to collaborating with you all as we embark
on this exciting new chapter of IARMJ- Europe. Together, we can take our Chapter to new
heights and continue to be a beacon of fairness and integrity in refugee and migration law
across Europe.

Warm regards,

Catherine Koutsopoulou
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WORKING PARTIES UPDATE

REPORT FROM THE WORKING PARTY ON

IARMI Inter-Conference Working Parties Process is Recruiting New Members — An Ideal

Time to Get Involved

As you may know, we have 12 active IARMJ Working Parties that cover a broad range of
refugee and migration issues. Together, they form the IARMJ’s Inter-Conference Working
Parties Process that has been active since the very founding of our professional association.
They are comprised principally of members of the judiciary from around the world and are
charged with examining some of the most pertinent and critical issues that confront refugee
and migration law decision-makers today. Each IARMJ Working Party is led by a Rapporteur
and an Associate Rapporteur who work closely with the other members of the Working Party
and organize their meetings and other activities. IARMJ Working Party meetings are held
typically virtually on Zoom or Skype, etc., to discuss what legal projects that they wish to
undertake and to discuss their ongoing legal research, findings, and any recommendations.
Their work usually culminates in the presentation of a conference paper or report at IARMJ’s
biennial World Conferences.

The 12 active IARMJ Working Parties and their Rapporteurs and Associate Rapporteurs are as
follows:

Human Rights Nexus — Judith Gleeson, Rapporteur; Laurent Dufour, Associate Rapporteur
Membership in a Particular Social Group — Hilkka Becker, Rapporteur

Vulnerable Persons — Declan O’Callaghan, Rapporteur; Rebecca Pickering, Associate
Rapporteur

Asylum and Migration Procedures — Michael Hoppe, Rapporteur

Country of Origin Information, Expert Evidence, and Social Media — Mark Symes,
Rapporteur; Louise Moor, Associate Rapporteur

Exclusion Clauses, Cessation, and Deprivation of Citizenship — Johan Berg, Rapporteur;
Deportation — Martin Treadwell, Rapporteur

Detention — Julian Phillips, Rapporteur; Yukari Ando, Associate Rapporteur

Artificial Intelligence, Information Technology, and Judicial Decision-Making — John Keith,
Rapporteur; Christine Cody, Associate Rapporteur

Judicial Resilience and Well-Being — Martha Roche, Rapporteur; Jade Murphy, Associate
Rapporteur

Training/Ongoing Professional Development — Anna Bengtsson, Rapporteur; Hilary Evans
Cameron, Associate Rapporteur

Climate, Migration and Protection Pathways — NurjehanMawani, Rapporteur; Makeshi
Joshi, Associate Rapporteur
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[NB: Please note that those Working Parties without an Associate Rapporteur are seeking
IARMJ members to fill these important positions.]

The next biennial IARMJ World Conference will be held in November of 2025, about a year
from now. This is the time for IARMJ members to consider becoming a member of one of our
12 active IARMJ Working Parties as they are making their plans for their conference papers
and reports for our next IARMJ World Conference. If you would like to become a member of
one of our Working Parties, then, please contact the Rapporteur of the Working Party that
you would like to join. Please see the IARMJ website at https://www.iarmj.org/en/working-
parties/list-of-working-parties for the Rapporteurs’ email addresses. They would be happy to
hear from you.

If you have any questions regarding the IARMJ Inter-Conference Working Parties Process,
please contact the Coordinator, James C. Simeon, at jcsimeon@yorku.ca.

This is your opportunity to participate in one of the IARMJ’s most rewarding and satisfying
activities both in terms of advancing international refugee and migration law and
practice,butalso making professional contacts and friends with colleagues from across the
globe. You will be very happy and glad that you became a member of an IARMJ Working
Party.... We very much look forward to hearing from you!

James O, Simeon,

Coordinator,
IARMJ
Inter-Conference Working Parties Process

IN THE LIBRARY

A SELECTION OF IN-DEPTH REPORTS

No Way In or Out

Freedom House, August 2024

Freedom of movement is a fundamental human right enshrined in international law. Despite
this, governments around the world use a variety of mobility controls — including revoking
citizenship, passport restrictions, denial of consular services, and travel bans — to coerce and
punish dissidents, activists, journalists, and ordinary people. According to Freedom House, at
least 55 governments across the globe employ one or more of these methods to restrict
freedom of movement. For this report, Freedom House interviewed 31 affected people from
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five different countries (Belarus, India, Nicaragua, Rwanda, and Saudi Arabia) to better
understand the application and consequences of coercive mobility controls.

Return and Reintegration Key Highlights 2023

International Organization for Migration, 22 August 2024

This report provides a summary of the trends, developments, and associated activities
concerning the IOM’s return and reintegration efforts in 2023. It includes detailed statistical
summaries at both regional and country levels. Additionally, it highlights innovative
approaches implemented by IOM offices globally to offer assistance for the return and
reintegration of migrants desiring to go back to their home countries.

Bangladesh: Repacking Repression: The cyber security act and the continuing lawfare
against dissent in Bangladesh

Amnesty International, 8 August 2024

The Cyber Security Act 2023 is recent legislation that repeatedly facilitated the former
regime’s crackdown on peaceful dissent and the right to freedom of expression in
Bangladesh. This report analyses five speech crimes listed under the Act.

Russia’s Legislative Minefield

Human Rights Watch, 7 August 2024

Since at least 2012, Russian authorities have striven to suppress internal dissent and
incapacitate civil society. This report finds that, since 2020, the Russian government has
increased its stranglehold over independent voices, tightening draconian laws that restrict
the rights to freedom of expression, association, and assembly, adopting new laws that
impose a state-enforced historical narrative, and permitting almost no room for public
dissent. It focuses on the wave of repressive legislation and policies put in place since 2020,
and how the government has used such legislation to target critical or dissenting voices in
Russia.

“New Immigration Act in Japan”
Yukari ANDO (Professor at the University of Toyama, Japan)

The Japan New Immigration Control and Refugee Recognition Act Immigration Act fully
entered into force on 10™ June 2024. The amendment bill, which was effectively repealed on
May 18, 2021, was approved by the Cabinet on March 7, 2023, after some revisions, and enacted
in the 211th Ordinary Diet session on May 9 of the same year at a plenary session of the House of
Representatives, and in the House of Councillors on June 9 of the same year and promulgated on
June 16 of the same year (Law No. 56 of 2023).

The main points of the revised Immigration Act of 2023 are (1) the creation of exceptions to
the effect of suspension of repatriation, (2) the creation of a deportation order system with
penalties, (3) the creation of a supervision system in place of detention, (4) creation of a "person
under complementary protection" -certification system, and (5) creation of application

Yhttps://www.moj.go.jp/isa/content/001398122.pdf (only in Japanese)
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procedures for special permission to stay in Japan. The “complementary protection" has been in
effect since December 1, 2023.

The bar associations across Japan expressed deep concerns'®. The particular concerns are as
follows: The effect of suspension of repatriation is the effect of Article 61-2-6 of the former
Immigration Act (in relation to deportation proceedings), paragraph 3: "Foreign nationals without
status of residence who have applied for refugee status...whose repatriation shall be suspended.
Article 61-2-9, Paragraph 4 (Relationship with Deportation Procedures) of the revised
Immigration Act 2023 creates an exception to the effect of suspension of deportation, and there
is concern that it will be possible to deport a person while an application for refugee status is
pending. Article 61-2-9, Paragraph 4, Item 1 of the Immigration Control and Refugee Recognition
Act revised in 2023 does not apply the effect of suspension of deportation to a person without
status of residence who has twice applied for refugee status or complementary protection but
has been denied recognition. (except for those who have submitted materials with reasonable
grounds to be recognized as a refugee or a person subject to complementary protection).

In April 2021, the UNHCR raised serious concerns about the "exception to the effect of
suspension of deportation" in violation of the Principle of Non-Refoulement®. Since the
Immigration Act 2003 has the same wording regarding the suspension of repatriation, the
concerns of the UNHCR are still applicable today. At a May 23, 2023 meeting of the House of
Councilors Committee on Legal Affairs, former UNHCR witness Ms. Naoko OBI expressed
concerns about (2) persons sentenced to prison for three years or more and (3) terrorists,
among others, and proposed their deletion®.

Consideration should also be given to how the effect of suspension of repatriation was
established in the revised Immigration Control Act of 2004. This is a provision that prevents
deportation for the purpose of stabilizing the legal status of applicants for refugee status,
regardless of whether or not they have status of residence. The Expert Group on Refugee
Issues of the Fourth Immigration Policy Roundtable pointed out the problem that "under the
current law ... if the applicant is an illegal alien, the procedures for applying for refugee status

and deportation proceed simultaneously"**

Remarkable law suits for revocation of refugee status by the Court

(Sapporo High Court May20, 2022 decision on Turkish Kurdish refugees)

After the recognition of Turkish Kurds as refugees, the first Turkish Kurds were recognized as
refugees in Japan, and until May 24, 2024, they were the only Turkish Kurds in Japan. In the

"8For instance, Tokyo Bar Association on January 18, 2023; Kanbenren on January 20, 2023; Osaka Bar Association on February 1, 2023;
Kanagawa Bar Association on February 2, 2023; Ibaraki Bar Association on February 3, 2023; Aichi Bar Association on February 8, 2023;
Sendai Bar Association on February 9, 2023; Liberty Bar Association on February 16, 2023, Gunma Bar Association on February 20, 2023;
Chiba Bar Association on February 21, 2023; Hiroshima Bar Association on February 22, 2023; Hyogo Bar Association on February 27, 2023;
Daini Tokyo Bar Association on March 1, 2023; Fukuoka Bar Association on March 3, 2023.

! Comments of the United Nations High Commissioner for Refugees (UNHCR) on the Bill to Amend the Immigration Control and Refugee
Recognition Act (submitted to the 204th Diet) (April 9, 2021) https://www.unhcr.org/jp/wp-content/uploads/sites/34/2021/ 04/20210409-
UNHCR-Comments-on-ICRRA-Bill-Japanese.pdf?fbclid=IwAR 1 KyujOtmR7ZIXwt6ZY BtiyCzatpatTEl-6 Y cal DXIROUTEWMSL9 bspk4
20 https://www.webtv.sangiin.go jp/webtv/index.php

2! The Fourth Immigration Policy Roundtable "Expert Group on Refugee Issues," 2002 (Heisei 14) - 2003 (2003).
https://www.moj.go.jp/isa/policies/conference/shingikaikako sonotakaigil.html
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past, Turkish Kurds had won their cases in court, but the Immigration Agency again denied
refugee status to them because of the changing situation in Turkey. What is note worthy
about this case is that the refugee status was granted based on international standards, not
Japan's own standards. Japanese courts tend to dismiss the UNHCR Refugee Recognition
Criteria Handbook, an international guideline for refugee status procedures, as having no legal
validity, but the Sapporo High Court applied it head-on, and this is a rare case in Japan where it
led to refugee status.

The principle of refugee protection is, as written in the preamble of the 1951 Refugee
Convention and as stated by the Sapporo High Court, "the enjoyment without discrimination of
the fundamental rights and freedoms of the United Nations Charter and the Universal
Declaration of Human Rights. It is very rare to find a Japanese decision that first confirms this
point and then states that "the protection of refugees is required of States Parties as a
humanitarian, not merely a benefit, based on universal rights. This clarification of the principle
of refugee protection and consideration of the refugee's unique situation in making the finding
is groundbreaking and differs significantly from other Japanese decisions. The unique
circumstances of refugees are that "because they are generally placed in extremely
unfavorable circumstances, they cannot be expected to leave the country with objective data
sufficient to prove their refugee status under the rule of thumb," and that "an applicant for
refugee status should not be denied refugee status immediately because he or she does not
submit these objective data. The court should not deny refugee status immediately because an
applicant for refugee status does not submit these objective documents.

The UNHCR Handbook of Criteria for Refugee Status is relied upon when determining
whether a person is a refugee. The Handbook acknowledges that "the general legal principle is
that the burden of proof is on the person submitting the application," but because of the
unique circumstances of refugees "it is not uncommon for applicants to be unable to
corroborate their statements with documents and other evidence," the Handbook also states
that "although the burden of proof is in principle on the applicant, the burden of verifying and
assessing all relevant facts is shared between the applicant and the examiner. The burden of
proof is in principle on the applicant, but the burden of ascertaining and evaluating all relevant
facts is shared between the applicant and the examiner." The decision is based on the
principle that "the burden of proof is in principle on the applicant. Based on this principle, the
court found that "although there were some unclear parts and changes in some of the
statements, the core of the statements was consistent" and "credible." The court focused on
the consistency of the core of the statements, not on minor changes in the statements, and
found them credible. The court also rejected the State's argument that "it is difficult to believe
that the applicant would be persecuted for providing assistance to the extent of providing
meals, "because of the credibility of the torture scars and the applicant' s statements. In this
way, the court's rejection of the imposition of Japanese common sense is also highly
commendable.

The Sapporo High Court also pointed out that the government did not do what it should
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have done. For example, "the applicant did not even mention the facial traces of his father in
his interrogation. The court also criticized the government for not submitting photographs of
the applicant's father and the building after its destruction earlier, saying that the applicant
had already submitted them to the Sapporo Regional Immigration Bureau, but "only after the
appeal hearing did the respondent submit them as documentary evidence in response to a
request from this court. Communication between the judge and Yamada's attorney may also
be an important factor in winning the case. For example, the judge asked, "Do you have any of
this stuff?" and it seems that there was a case in which the applicant asked the lawyer for
evidence of "a little more about this time" regarding the evidence that had already been
submitted. Perhaps this was because the judge wanted material from a specific time period in
order to evaluate the credibility of the applicant's statements. The agent may have been able
to pinpoint and provide that material that the judge wanted. This is because in the absence of
objective evidence, the evaluation of the credibility of the applicant's statements is an
important point in deciding whether or not to grant refugee status.

ARTICLES OF INTEREST IN THE MEDIA

A selection of media reports which you may have missed over the past couple of months
US—-China Tensions: A Year of Posturing in the Pacific

Geopolitical Monitor, 26 August 2024

The Geopolitical Monitor details several events over the last year which demonstrate the
power rivalry between the United States and China, illustrating an overall trend of
deteriorating bilateral relations.

In Venezuela, Detainee Families Keep Up the Fight Against Post-Election Repression

The New Humanitarian, 22 August 2024

After the 28 July vote, hundreds of thousands protested the National Electoral Council’s
declaration of President Nicolds Maduro as the winner.The National Guard and police tried to
contain the demonstrations by launching tear gas canisters and firing rubber bullets. The
article notes that “at least 25 people died in the protests”. A series of mass arrests were
reported in subsequent weeks. As of 22 August, more than 1,500 Venezuelans had been
detained. Detainees’ families and human rights NGOs said that “those arbitrarily held are
now political prisoners who are being poorly fed and subjected to mistreatment — sometimes
torture,” and “they are also denied the right to their own defence, with their only legal
recourse being lawyers assigned by the Venezuelan state”.

Climate Migration: Preparing for Waves of Global Displacement

Geopolitical Monitor, 20 August 2024

This article discusses climate migration and the challenges for international relations and
global governance. An “estimated 30.7 million people were displaced by natural disasters in
2020” which “is expected to rise as climate change increases the frequency and intensity of




such events”. Climate migrants currently lack legal protection, and environmental factors are
not considered a basis for seeking asylum under the 1951 Refugee Convention.

Torture and Death: The Dangers Faced By Former Afghan Soldiers Under Taliban Rule

Radio Free Europe/Radio Liberty, 15 August 2024

RFE/RL report on the “targeted killings, disappearances, and extrajudicial arrests of hundreds
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of former service personnel” in Afghanistan since the Taliban seized power in 2021. Please
note this video contains distressing content.

Palestinian Rights Group Calls for Closure of ‘Israeli Torture Camps’

Al Jazeera, 14 August 2024

According to the Al Mezan Center for Human Rights, Palestinian detainees are enduring
severe physical and psychological torture in Israeli facilities. It states that prisoners “have
been exposed naked to the scorching sun while standing on sharp gravel stones, subjected to
verbal abuse, and threatened with rape, death, and bombing, along with threats against their
families” and also “deprived of food, water, sleep, and access to sanitation for extended
periods, all while facing extremely harsh living conditions”. Please note that the video in this
article contains distressing content.

Myanmar: Armies Target Ethnic Rohingya, Rakhine

Human Rights Watch, 12 August 2024

According to Human Rights Watch, “Myanmar junta forces and the opposition Arakan Army
have committed extrajudicial killings and widespread arson against Rohingya, Rakhine, and
other civilians in Myanmar’s western Rakhine State in recent months”.

Iran executes 29 day after protester's hanging: rights group

Al-Monitor, 7 August 2024

The Norway-based Iran Human Rights (IHR) group said Iran hanged at least 29 people
convicted of murder, drug-related and rape charges in a single day on 7 August 2024,
including 26 in a mass execution in one prison. IHR emphasised that “a group execution on
this scale was unprecedented in recent years in Iran, with the last comparable example dating
back to 2009”. IHR said Iran has executed at least 345 people in 2024.

RECENT CASE — LAW OF INTEREST FROM AROUND THE WORLD

AFRICA
MIN v Minister of Home Affairs and ors

Case no 3088/2024[2024] ZAECMHC 72 (27 August 2024)

This case was an abject lesson for counsel in having regard to judicial direction and guidance.
The applicant, who had sought refugee status in South Africa, was detained at the Bizana
Correctional Centre. He sought urgent, interim release from custody pending the hearing of
his substantive application for release from custody “in order to enable him to prosecute his
application for asylum”.
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Acting Judge Zono noted, in addressing the interim application, that the lawfulness of
applicant’s detention was, by necessary implication, in issue.His applicationwas appropriately
to be directed at the institution detaining him, the Bizana Correctional Centre, which
(literally) had the keys of the prison cell from which he sought to be released.

Zono Al invited the parties (both orally and by written submissions) to address the non-
joinder of the head of the Bizana Correctional Centre as a party, particularly in light of s2(1) of
the State Liability Amendment Act 14 of 2011 which provides:

“In any action or other proceedings instituted by virtue of the provisions of Section 1
the executive authority of the Department concerned must be cited as nominal
defendant or respondent.”

Notwithstanding the Court’s raising of this issue, counsel for the applicant submitted that the

head of the Correctional facility was not a necessary party because a court order directing the
cited respondents could significantly be carried into effect without prejudicing the head of
the Correctional Centre.

The Court was in no doubt that a party or organ of state in whose custody an inmate is kept,
becomes a necessary party to such proceedings because no one else can appropriately
comply, if an order releasing the inmate is granted. As Zono AJ noted:

“It is quintessentially the same organ of state keeping the inmate in custody who must
be saddled with a duty to release the inmate.”
Zono AJ held that, as a matter of law, he was precluded from considering whether a case had

been made out for the grant of the relief being sought because he had no discretion to
exercise until all the necessary parties were before court. He found himself left with no
option but to postpone the matter sine die. In awarding costs against the applicant for the
postponement, he noted:

“The nature of the relief sought in the notice of motion should have informed and
guided the applicant to see that the relief about his release cannot be carried into
effect without the participation of the detention facility and its executive authority in
the proceedings.”

In other circumstances, this might have been just an irritating delay for the parties if the

matter had been, for example, a commercial dispute. It was not. It involved the liberty of a
person held on an immigration warrant, about which an urgent, interim application had been
brought. Instead of defending the position he had taken, the applicant would have been
better served to have listened to the point being made by the judge and to have sought leave
to add the head of the relevant prison as a party. Any delay would have been short, likely
avoiding costs, and the application dealt with substantively, instead of being removed from
the lists.

Dominick DamianvUnited Republic of Tanzania
African Court on Human and Peoples’ Rights
APPLICATION No 048/2016, (4 June 2024)
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On 27 August 2007, the applicant and his brother Daniel assaulted their mother, Astella
Damian, with sticks at Kitwechenkula village, inKaragwe District, Kagera Region in Tanzania.
Upon arrival of her husband at the scene, Astella told him that Dominick and Daniel assaulted
her and tried to set her on fire. She died from the assault.

The applicant was arrested on the same day at his home after the Village Executive Officer
reported the incident to the police. On 14 December 2012,he was convicted of murder and
sentenced to death by hanging by the High Court at Bukoba, in Criminal Case 61 of 2008. He
appealed to the Court of Appeal at Bukoba in Criminal Appeal No 154 of 2013,which was
dismissed for lack of merit on 17 March 2014. On2 April 2014, he filed a motion for review of
the Court of Appeal’s decision which was still pending at the time he filed the present
application.

On the application, the applicant alleged that the respondent state violated his right to:

(a) a fair trial under Article7 of the African Charter on Human and Peoples’ Rights by
depriving him of his right to defence, the right to be presumed innocent and the
right to be tried within a reasonable time;

(b) life under Article 4 of the Charter by imposing a mandatory death sentence upon a
finding of guilt; and

(c) dignity under Article 50f the Charter by sentencing him to death by hanging.

In determining whether there had been a fair trial, the Court considered the following:

(i) Asto the length of pre-trial detention (5 years and 3 months), the duration had to be
weighed with other factors such as the complexity of the case, the conduct of the
parties and the judicial authorities. It found that the crux was whether successive
adjournments of the trial weresufficient justification for the delay. The trial had been
deferred several times due to sessions closing before the matter could be heard. It
also foundthat cases which had been awaiting trial prior to the applicant’s committal
were still ongoing and the successive sessions should have followed their normal
course. It was also noted that, after the trial began on 31 May 2012, it was finalised
within six months.

(ii) As to the right to a defence, the question to be determined was whether trial counsel
provided by the state was effective. The applicant’s criticism of counsel for not calling
witnesses had not been raised before the domestic courts on appeal and so the
allegations were not sufficiently substantiated. It also found that the applicant had
had ample opportunity to call witnesses. The state had discharged its obligation to
provide effective free legal assistance and had not violated Article 7(1)(c) of the
Charter.

(iii) As to the presumption of innocence, the applicant claimed that the state violated this
by its reliance on insufficiently strong or credible evidence.The Court found that both
the High Court and the Court of Appeal had relied on the evidence of three witnesses
and a dying declaration. They had evaluated the facts and evidence, andhad
concluded that that there was strong evidence to ground a conviction. Their
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judgments relied on a witness giving a clear account of the incident in whichshe saw
the applicant and his brother assault the deceased with sticks. In light of this, the
Court found that the manner in which the domestic courts evaluated the evidence
and the weight accorded to it did not disclose any manifest error or miscarriage of
justice.

(iv) As to the right to be tried by an impartial court or tribunal, the applicant alleged that
the trial court participated in cross-examinationof witnesses and took a position
adverse to him,violating his right to a fair trial. The Court, however, found that the
guestions asked were not adverse and no prejudice arose.

As to the complaint that a mandatory death sentence breached the right to life, the Court
held that a mandatory death sentence is arbitrary and so violates the right to life where i) it is
not provided bylaw; ii) it is not meted out by a competent court; and iii) it does not result
from proceedings that align with fair trial, namely because it deprives the judicial officer the
discretion to consider circumstances peculiar to the offence and the offender. The Court
found that, here, the state violated the applicant’s right to life under Article 4 of the Charter
because of the mandatory (and therefore arbitrary) imposition of the death penalty, for
which the judicial officer lacked discretion to take into account the nature of the offence and
the circumstances of the offender.

As to the alleged violation of the right to dignity, the Court noted that Article 5 of the Charter
provides that every individual shall have the right to the respect of the dignity inherent in a
human being and to the recognition of his legal status and that all forms of exploitation and
degradation of man, particularly slavery, slave trade, torture, cruel, inhuman or degrading
punishment and treatment shall be prohibited. Having found that the mandatory imposition
of the death sentence violated the right to life due toits arbitrary nature, the Court held that,
as the method of implementation of that sentence, hanging, inevitably encroached upon
dignity in respect of the prohibition of torture and cruel, inhuman and degrading treatment,
the state violated the applicant’s right to dignity and not to be subjected to cruel, inhuman or
degrading punishment or treatment.

As to reparations, the Court declined to order a sum for material prejudice but ordered that
the state pay 300,000 shillings for moral prejudice.

The Court also ordered the state:

(a) to take all necessary measures to remove “hanging” from its laws as the method of
execution of the death sentence, within six months.

(b) to take all necessary measures for the rehearing of the sentencing of the applicant
through a process that did not require the mandatory imposition of the death penalty,
while upholding the full discretion of the judicial officer.

(c) to vacate the death penalty in the case of the applicant and remove him from death
row pending the sentencing rehearing.
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ASIA PACIFIC
LB vTorture Claims Appeal Board

[2024] HKCFI 2333
The Applicant was a national of the Republic of Congo who arrived in Hong Kong in 2004.

After a long period underground, he made a torture/non-refoulement claim on the basis that,
if he returned to Congo, he would be harmed or killed by the authorities under President
Sassou who overthrew the former government for which the applicant had worked as a
security/special force operative. The applicant had been recruited in November 1992 by the
regime of President Lissouba for military training in Aubeville. He then joined the Rapid
Intervention Special Brigade to fight against the rebel ‘Ninjas’ militia led by Bernard
Kolélas.By the end of 1993, the rebellion was contained and, in 1994, he began work as a
police officer in Brazzaville.

In June 1997, Sassou staged a coup amongst the army which split into three factions. The
‘Cobras’ supported Sassou and were joined by remnants of Kolelas’ Ninjas fighting against the
Aubevillois and Cocoyes, factions that supported Lissouba. The applicant rejoined the
Aubevillois. Eventually the Lissouba factions were defeated. Sassou ordered the arrest and
execution of all who had fought for Lissouba, especially the Aubevillois. The applicants but
was caught and detained in a military camp.

During his detention, the applicant was interrogated and tortured. He was beaten with
bamboo sticks and burnt with melting plastic bags all over his body every day for two weeks.
As a result, he suffered severe injuries, evident from many scars on his body and limbs.
Eventually, the applicant and two others escaped. The applicantwent to his cousin’s home to
hide. His cousin was afraid and hidhim at her in-laws’ place for several days before he moved
to hide in a forest in late 1997.For the next seven years he lived in a hut in the forest, with
others also fleeing the government. They fished and hunted for food, and occasionally went
into a town for supplies and news. In 2002, he heard that an amnesty was offered to the
Lissouba factions but not to the Aubevillois or the Cocoyes. As an Aubevillois, he feared that
he would eventually be arrested and persecuted. With his cousin’s help he departed Congo in
late 2004 for Hong Kong.

In Hong Kong, the Torture Claims Appeal Board declined the applicant’s claim. It disbelieved
his evidence as to his training and involvement against the Ninjas in 1993 and the militias in
1997. COI as to those conflicts indicated it was not credible that he had been detained and
tortured for two weeks, because it reported indiscriminate killings of suspected Cocoyes or
Ninjas at the time. Nor was his escape from the camp by climbing over a wall believed, given
the claimed torture and physical harm with little food or water. Nor was it plausible that his
cousin had not offered him food, medical help or shelter but had helped him to get a
passport and to flee the country. It also concluded that there was no real risk of harm if he
returned to Congo, even if he had worked as an Aubevillois and been harmed by the Cobras,
given the 20 years since the 1997 civil war, the lack of threats from the Sassou faction after
1997, his departure from the country without difficulty and the fact that the security situation
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had since changed significantly with no evidence that former Lissouba militia members were
still targeted for harm.
The applicant sought leave to judicially review the Board’s decision. In granting leave, the
Court of Appeal’s decision is important for:
(a) reviewing the physical evidence of past torture (the applicant’s scars) through the
prism of the Istanbul Protocol,;
(b) finding the adverse credibility assessment to be arguably flawed; and
(c) finding that the assessment of future risk on the basis of COIl had failed to consider
eight of the ten reports proffered by the applicant, focusing only on two ‘travel advice’
documents relating to COVID-19.
Leave being granted, the matter was adjourned to a substantive hearing.

EUROPE
CJEU: C- 156/23, Ararat (reassessment of non-refoulement risks before enforcing return decisions of

third-country nationals)

On the 17" October 2024, the Court of Justice of the European Union (CJEU) ruled in the case
of Ararat (C-156/23) (return of third-country nationals).

The Court ruled that Article 5 of Directive 2008/115/EC of the European Parliament and of
the Council of 16 December 2008 on common standards and procedures in Member States
for returning illegally staying third-country nationals, read in conjunction with Article 19(2) of
the Charter of Fundamental Rights of the European Union, must be interpreted as meaning
that: it obliges the administrative authority which rejects an application for a residence
permit based on national law and, consequently, finds that the third-country national
concerned is staying illegally on the territory of the Member State in question, to ensure
compliance with the principle of non-refoulement, by reviewing, in the light of that principle,
the return decision previously adopted against that national in the context of an international
protection procedure and the suspension of which ended following such a rejection.
(2) Article 13(1) and (2) of Directive 2008/115, read in conjunction with Article 5 thereof and
Article 19(2) and Article 47 of the Charter of Fundamental Rights, must be interpreted as
meaning that: it requires a national court, before which the review of the legality of an act by
which the competent national authority has rejected an application for a residence permit
provided for by national law, and, in so doing, has terminated the suspension of the
enforcement of a return decision previously adopted in the context of an international
protection procedure, to raise of its own motion any breach of the principle of non-
refoulement resulting from the enforcement of that decision, on the basis of the elements of
the file brought to its attention, as supplemented or clarified at the end of an adversarial
procedure.
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CJEU: C-134/23, Elliniko Symvoulio gia tous Prosfyges (Safe Third Country Concept)

On the 4™ of October 2024, the Court of Justice of the European Union (CJEU) delivered its
judgment in the case of C-134/23, after a preliminary reference by the Greek Council of State
regarding the classification of Tlirkiye as a "safe third country".

The Court ruled that Article 38 of Directive 2013/32/EU of the European Parliament and of
the Council of 26June 2013 on common procedures for granting and withdrawing
international protection, read in the light of Article 18 of the Charter of Fundamental Rights
of the European Union, must be interpreted as not precluding legislation of a Member State
classifying a third country as generally safe for certain categories of applicants for
international protection where, despite the legal obligation to which it is subject, that third
country has generally suspended the admission or readmission of those applicants to its
territory and there is no foreseeable prospect of a change in that position.

CJEU, C- 387/24, PPU C v. Staatssecretaris van Justitie en Veiligheid

On the 4™ October 2024, the Court of Justice of the European Union (CJEU) ruled in the case
of C v. Staatssecretaris van Justitie en Veiligheid (Detention).

The Court held that Article 15(2) and (4) of Directive 2008/115/EC of the European Parliament
and of the Council of 16 December 2008 on common standards and procedures in Member
States for returning illegally staying third-country nationals, Article 9(3) of Directive
2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down
standards for the reception of applicants for international protection, and Article 28(4) of
Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013
establishing the criteria and mechanisms for determining the Member State responsible for
examining an application for international protection lodged in one of the Member States by
a third-country national or a stateless person, read in the light of Articles 6 and 47 of the
Charter of Fundamental Rights of the European Union, must be interpreted as not precluding
national legislation which does not require the competent judicial authority to order the
release of a third-country national, who is in detention pursuant to a measure adopted on the
basis of Directive 2008/115, on the ground that that person, whose detention had initially
been ordered pursuant to a measure adopted on the basis of Regulation No 604/2103, had
not been released immediately after a finding that that latter measure had become unlawful.

CJEU: C-608, 609/22, AH and FN v. Bundesamt fiir Fremdenwesen und Asyl (Systematic
discrimination against Afghan women under Taliban Rule)

On the 4th of October 2024, the Court of Justice of the European Union (CJEU) delivered its
judgment in the joined cases of AH and FN v. Bundesamt fiir Fremdenwesen und Asyl (C-
608/22, C-609/22) (Systematic discrimination against Afghan women by the Taliban regime).

The Court held that
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1. Article 9(1)(b) of Directive 2011/95/EU of the European Parliament and of the Council
of 13 December 2011 on standards for the qualification of third-country nationals or
stateless persons as beneficiaries of international protection, for a uniform status for
refugees or for persons eligible for subsidiary protection, and for the content of the
protection granted,must be interpreted as meaning that an accumulation of
discriminatory measures in respect of women — consisting, inter alia, in depriving them
of any legal protection against gender-based and domestic violence and forced
marriage, requiring them to cover their entire body and face, restricting their access to
healthcare and freedom of movement, prohibiting them from engaging in gainful
employment or limiting the extent to which they can do so, prohibiting their access to
education, prohibiting them from taking part in sports and excluding them from
political life — adopted or tolerated by an ‘actor of persecution’” within the meaning of
Article 6 of that directive comes within the concept of ‘act of persecution’, since those
measures, by their cumulative effect, undermine human dignity as guaranteed by
Article 1 of the Charter of Fundamental Rights of the European Union.

2. Article 4(3) of Directive 2011/95must be interpreted as not requiring the competent
national authority — in order to determine whether, having regard to the conditions in
a woman’s country of origin at the time of the assessment of her application for
international protection, the discriminatory measures to which she has been or could
be exposed to in that country amount to acts of persecution within the meaning of
Article 9(1) of that directive — to take into consideration, in the individual assessment
of her application for the purposes of Article 2(h) of that directive, factors particular to
her personal circumstances other than those relating to her gender or nationality.

CJEU: Opinion in the case of C-217/23 (blood feuds in Afghanistan

On the 5™ September, Advocate General de la Tour delivered his Opinion in the case of C-
217/23. The question to the Court was the following: Can an applicant for international
protection, who is a member of a family involved in a vendetta or blood feud in his country of
origin, be considered exposed to an act of persecution because he or she belongs to a
‘particular social group’ within the meaning of Article 2(d) and the first subparagraph of
Article 10(1)(d) of Directive 2011/95/EU?

The Advocate General proposed that the Court should answer the questions referred for a
preliminary ruling by the Verwaltungsgerichtshof (Supreme Administrative Court, Austria) as
follows: The first subparagraph of Article 10(1)(d) of Directive 2011/95/EU of the European
Parliament and of the Council of 13 December 2011 on standards for the qualification of
third-country nationals or stateless persons as beneficiaries of international protection, for a
uniform status for refugees or for persons eligible for subsidiary protection, and for the
content of the protection granted must be interpreted as meaning that: The ‘distinct identity’
of the group is a condition that must be examined in the light of the surrounding society’s
perception of it. The ‘surrounding society’ is defined as the human and social environment in
which that group lives, which the competent national authority considers relevant for the
purposes of its individual assessment of the application for international protection. The
perception of the surrounding society does not refer to the isolated perception of the actor of
persecution, but to a collective perception. The fact that the group is perceived as being
different by the surrounding society must be examined in the light of the impression or image
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that it has of that group, with which an opinion or judgement may be associated that
differentiates it or distinguishes it from the rest of society. Behaviour, acts or measures that
are adopted as a result of that perception may be relevant factors for that purpose.
Depending on the circumstances in the country of origin, a member of a family involved in a
blood feud in that country may be considered to belong to a ‘particular social group’, as a
reason for persecution that may lead to the recognition of refugee status.
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